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Current Topics. 
Puisne Judges and the Judicial Committee. 


In several recent issues of The Times Literary Supplement 
some correspondence has appeared regarding puisne judges 
of the past, who, during their tenure of office, have been 
appointed members of the Judicial Committee of the Privy 
Council. Several of those thus honoured have been mentioned 
—Mr. Justice BosanQuet in September, 1833, and in more 
recent time Mr. Justice KEKEwI¢H and Mr. Justice DARLING ; 
but apparently it has been overlooked that of the original 
members on the reconstitution of the Committee in its present 
form in August, 1833, one of the most notable was Baron 
ParRKE, afterwards Lonp WENSLEYDALE, around whose name 
has grown quite an accretion of stories all illustrative of his 
passion for strict compliance with regularity of form and love 
of the old style of pleading. Is it not told that on one occasion 
he took what he called a ‘* beautiful demurrer ”’ to the bedside 
of a sick friend to cheer him in his illness. While there were 
those who regarded him, as MatrHew ARNOLD regarded 
Professor FREEMEN, as a “‘ ferocious pedant,” there can be 
no gainsaying his greatness as a master of the common law, 
and the wonder is that so far no substantive life of him has 
been published. It is rumoured, however, that a very learned 
lawyer of our time is at work on a memoir of the Baron, 
which is sure of a very hearty welcome as filling a conspicuous 
gap in English legal biography. 


Beating the Bounds. 


Last week the observance within the Inns of Court and 
elsewhere of the old custom popularly known as “ beating 
the bounds,” but which, in legal language, is termed the 
** perambulation of the parish,” is a reminder of the tenacity 
with which many old usages still persist despite the encroach- 
ment of modern conditions. Nowadays, the ceremony— 
the procession of a group of persons with wands, of perambu- 
lating within the limits of the parish or other place, is popularly 
regarded as little more than a by-play, but it was not always 
so. In a very learned legal treatise on the Parish, written 
by TouMIn Smiru, the second edition of which was published 
in 1857, there is a long dissertation on the Perambulation, 
in which we read that it is ‘‘ the symbol of free institutions, 
in the highest and truest sense ; at the same time that it is 





| one of the vital means to maintain the facts and realities 
essential to the action of these institutions. The moment 
the bounds of the parish cease to be regarded and cherished, 
and its unity respected, whether by Governments or its own 
inhabitants, that moment the bounds between despotism 
and independence, between centralisation and free institutions, 
between manly self-respect and selfish servility, are thrown 


down.”” We may not so regard the persistence and value of 
the old custom so seriously as did TouLMIN SmirH ; but in 
its day it served a useful purpose in preserving against 


encroachment the boundaries of each parish. The object 
of the perambulation was, of course, to delimit anew the parish 
boundaries, and in the course of doing this we are told that 
‘the parishioners are entitled to go into, through, and over 
any and every man’s house or land, for the purpose of peram- 
bulation ; and to remove anything that obstructs the passage.” 
An amusing instance illustrative of the latter proposition is 
furnished by an incident which occurred on one occasion in 
the perambulation of the Parish of St. George’s, Hanover 
Square, when a nobleman’s coach was observed to be standing 
right across the boundary line. The coach was empty, 
waiting for its owner, who was in a house close by. The 
principal churchwarden, himself a nobleman, requested the 
coachman to drive out of their way, and on the latter refusing, 
the noble churchwarden opened the door of the carriage, 
entered, and passed out through the opposite door, and was 
followed by the whole procession, including some chimney 
sweepers and scavengers, who all insisted on their inherent 
right to remove or get round everything that stood in their 





way. It used to be said that another practice occasionally 
attending the ceremony was the whipping of some boys at 
certain points in order to impress upon them the various 
boundaries of the parish. 


Official Secrets. 

Section 6 of the Official Secrets Act, 1920, enacts that it 
shall be the duty of every person to give on demand to an 
officer of police not below the rank of inspector any information 
in his power relating to an offence or suspected offence under 
that Act, or the Official Secrets Act, 1911. As readers know, 
certain misgivings have arisen in the journalistic world, and 
some three weeks ago the Home Secretary was asked in the 
House of Commons whether he had considered the recent 
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decision of a Divisional Court in Lewis v. Cattle (82 Sou. J. 376)’ 
and whether it was his intention to introduce legislation 
amending the Official Secrets Acts. In the course of his 
reply, Sir SaMUEL Hoare alluded to an aspect of the matter 
which we think should not be overlooked at the present time 
when a Bill for the amendment of the Acts is before Parliament. 
From the point of view of those who were concerned with the 
administration of justice, it was, the Home Secretary observed, 
of the highest importance that information obtained by public 
servants in the course of their duty should not be disclosed 
without authority to other persons, and he regretted to say that 
in recent years there had been a number of cases where matter 
had been published in the Press which had been based on 
information improperly, and in some cases corruptly, divulged, 
and the detection and prosecution of criminals had as a 
result been seriously hampered. He pointed to the difficulty 
of limiting the application of the Acts to naval or military 
secrets—there were others the disclosure of which might be 
equally prejudicial to the national interests, and it was 
impracticable to define by statute the circumstances in which 
the use of the special powers of the Acts was warranted—but 
he was in a position to give assurances which he hoped would 
remove all reasonable apprehensions. “‘ In 1930,” Sir SAMUEL 
said, ‘‘ an undertaking was given by the then Attorney-General 
that the special powers of interrogation in respect of published 
matter would not be used except after authorisation by the 
Attorney-General or the Secretary of State. I reaffirm that 
undertaking, and am prepared to amplify it by giving an 
assurance that the authority of the Attorney-General or the 
Secretary of State will only be given to the use of this power 
of interrogation where the information disclosed is itself of 
serious public importance.” The Government would, how- 
ever, it was intimated, have to reserve to itself the right to 
make use of the power in cases where the leakages of con- 
fidential information of an official character might assume 
such proportions as to raise an issue of serious public 
importance, even though the matter disclosed was not in 
itself of that character. It was further indicated that after 
carefully considering the question the Government had come 
to the view that no amending legislation was possible. 


An Amending Bill. 

Some ten days ago leave was obtained to introduce a 
Private Member’s Bill to amend the Official Secrets Acts. 
This takes the form of a proviso intended to be inserted at 
the end of s. 6 of the Act of 1920. It provides (1) that no 
chief officer of police or superintendent or other officer of police 
shall demand any information from any person in pursuance 
of the section except with the consent of the Attorney- 
General or the Secretary of State for the Home Department ; 
(2) that no persons shall be bound to answer any question or 
furnish any information on demand if the answer to such 
question or the information so demanded would have a 
tendency to expose him to a criminal charge or to a penalty 
or forfeiture ; and (3) that it shall not be an offence under 
the section to fail to give information as aforesaid to any 
officer of police unless there are reasonable grounds for 
believing that such information relates to matters affecting 
the safety of the State or that there has been an unauthorised 
disclosure of information by any person holding office under 
His Majesty for purposes prejudicial to the safety of the 
State. The first of these provisions puts into statutory form 
the assurance given by the Home Secretary in the House of 
Commons and referred to in the preceding paragraph, and 
there appears to be much to be said for this safeguard being 
accorded legislative recognition. We do not propose to 
comment on the other provisions at this juncture. They 
will doubtless be considered carefully by Parliament at the 
proper time. But we would reiterate the caution already 
given by the Home Secretary, and suggest that the question 
is one which needs to be approached with extreme vigilance, 
and, moreover, with restraint in the use of catch phrases. 





Divorce for Insanity : Evidence. 

In our last issue we drew attention to a statement of 
Sir Boyp Merriman, P., on the subject of the evidence 
required in cases where a petitioner is seeking a decree of 
divorce under the Matrimonial Causes Act, 1937, on the ground 
that the respondent is of incurably unsound mind and has 
been continuously under care and treatment for a period of at 
least five years immediately preceding the presentation of the 
petition. Further light was thrown on the position in the 
course of a recent motion (referred to in Thursday’s Times) 
by the Official Solicitor, who appeared as a respondent’s 
guardian ad litem, that the Commissioners of the Board of 
Control should supply to him, in anticipation of trial, copies 
of all documents relating to the respondent’s medical history. 
The motion was dismissed. The Attorney-General, on behalf 
of the board, submitted that the court had no jurisdiction to 
make the order for which the Official Solicitor prayed, but, 
in answer to the President, indicated that if his lordship 
stated that disclosure before trial of documents and records 
in the board’s possession would in proper cases be of assistance 
to the court such statement would weigh heavily with the 
Commissioners when considering any such application. 
The President said that, subject to considerations of public 
interest in particular cases, disclosure to both parties of the 
documents in question must unquestionably be in the interests 
of justice. The learned President also pointed out that, for 
the purposes of any such application, there could be no distine- 
tion between the Official Solicitor and any other properly 
constituted guardian ad litem. 


Tithe Act, 1936: Rating Circular. 

Tue fifth schedule to the Tithe Act, 1936, which is con- 
cerned with the issue and distribution’ of sums by way of 
contribution in respect of diminution of the income of rating 
authorities occasioned by the extinguishment of tithe rent- 
charge, provides by para. 3 that the sums to be issued under 
the schedule in respect of any period shall be distributed 
amongst rating authorities in accordance with directions to 
be given by the Minister of Health after consultation with 
such associations of local authorities as appear to him to be 
concerned, and with any local authority with whom con- 
sultation appears to him to be desirable. A circular (No. 1710) 
has recently been sent to all rating authorities intimating 
that, after consultation with the associations of local authori- 
ties, the Minister has given directions under the aforesaid 
paragraph for the distribution amongst those authorities of 
the tithe ‘grants payable for the periods subsequent to 30th 
September, 1936. The directions are set out in an appendix 
to the circular. The effect of the directions is that normally 
the grants payable to each rating authority for the year 
beginning Ist October, 1936, will be 100 per cent. of the 
diminution of rate income of the authorities. For the 
succeeding three years the percentage will fall to 98°62, 
89°24 and 87°86 respectively, and thereafter the percentage 
will diminish annually by 1.38. It is stated that payments 
on account of the tithe grants payable for the twelve months 
beginning on Ist October, 1937, will be made in July of the 
present year, and that in future payments on account of the 
grants for any twelve months beginning on Ist October will 
ordinarily be made in two approximately equal instalments 
in January and July. The circular is published by H.M. 
Stationery Office, price Id. net. 


London Passenger Transport Valuation Roll. 

THE attention of readers should be briefly drawn to the 
Rating and Valuation Acts (London Passenger Transport 
Valuation Roll) Rules, 1938 (S.R. & O., 1938, No. 514), which 
have recently been published by H.M. Stationery Office, 
price 3d. The rules have been made by the Minister of 
Health under s. 58 (i) of the Rating and Valuation Act, 1925, 
as applied by the London Passenger Transport (Valuation for 
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Rating) Scheme, 1935, and the London Passenger Transport 
(Valuation for Rating) Order, 1935. An explanatory circular 
(No. 1703) which has been sent by the Ministry of Health to 
certain local authorities and other bodies within the area 
of the London Passenger Transport Board, indicates that the 
new rules prescribe the form of the valuation roll for the part 
of the board’s undertaking to which the Railways (Valuation 
for Rating) Act, 1930, applies, the particulars to be inserted 
therein, the information as to the contents of the roll to be 
supplied to local authorities and other bodies, and the notices 
to be given and the facilities for inspection to be afforded by 
rating authorities. 


Recent Decisions. 

In The Arantzazu Mendi (The Times, 25th May), BucKNIL1, 
J., adjourned sine die a motion by the Nationalist Government 
of Spain for an order that a writ issued by the Republican 
Government to have possession of a steamship be set aside on 
the ground that the action impleaded a foreign sovereign State, 
namely the Nationalist Government, alleged to be in possession 
of the vessel by its agents. The learned judge declined to 
rely on a letter written by the Foreign Office two months 
earlier in another case concerned with a different set of facts, 
to the effect that the Nationalist Government was a sovereign 
Government, and directed that a letter be sent to the Foreign 
Office on the question whether such Government was 
recognised by His Majesty’s Government. 

In Moseley (H.M. Inspector of Taxes) v. Tattersall (The 
Times, 27th May), the Court of Appeal (Sir WiLrrip GREENE, 
M.R., and Scorr and Ciauson, L.JJ.) reversed a decision of 
Lawrence, J. (81 Sox. J. 983) and held that unclaimed 
balances in the hands of the appellants as the result of vendors 
failing under a condition of sale to require purchase money 
from the sale of racehorses to be handed over to them were 
not trading receipts and did not become such by the partners 
of the firm deciding to treat the said sums as free from 
liability. They were not, therefore, assessable to income 
tax. ‘ 

In Wellard v. National Union of Printing, Bookbinding 
and Paper Workers (The Times, 27th May), Stmonps, J., 
granted a declaration to the effect that a branch committee 
of the defendant union was not entitled under the rules to 
hear and decide a complaint alleging that the plaintiff was 
guilty of an offence against the rules of the union, in that he 
was receiving payment for two separate “jobs ”’ (the delivery 
of papers) worked at the same time. A similar decision was 
reached in Westgate v. Same (ibid.). 

In Wallace-Johnson v. The King (The Times, 27th May), 
the Judicial Committee of the Privy Council granted a 
journalist special leave to appeal from a judgment of the 
West African Court of Appeal affirming the petitioner’s 
conviction by the Court of Assize at Victoriaborg, Accra, of 
unlawfully publishing concerning the Government of the 
Gold Coast a seditious writing with intent to bring that 
government into hatred, contrary to s. 330 (2) (b) of the 
Criminal Code of the Gold Coast, as amended by Ordinance 
No. 21 of 1934. It was objected, inter alia, that the trial 
judge had specifically stated that intention was not an element 
in the crime of sedition. 

In Swettenham, F. A. (Sir) v. Swettenham, C. S. (Lady) 
(by her guardian) (The Times, 27th May), Sir Boyp Merriman, 
P., granted a husband a decree nisi of divorce on the ground 
that the respondent was incurably of unsound mind and 
had been continuously under care and treatment for at least 
five years immediately preceding the presentation of the 
petition. The judgment contains observations concerning 
the meaning of “ incurably of unsound mind ” in s. 2 of the 
Matrimonial Causes Act, 1937. 

In Kawasaki Kisen Kabushiki Kaisha of Kobe v. Bantham 
S.S. Co., Ltd. (The Times, 27th May), Gopparp, J., upheld 
the finding of an umpire in an arbitration between shipowners 





and charterers to the effect that on 18th September, 1937, 
the military operations in China amounted to a war invelving 
Japan and that under the terms of the charter-party the 
charterers were justified in withdrawing the ship. The language 
in a business document must be interpreted in an ordinary 
sense (Republic of Bolivia v. Indemnity, &e., Co. [1909] 
1 K.B. 785). As to the definition of war, see per MaTHew, J., 
in Driefontein Consolidated Gold Mines v. Janson [1900] 
2 Q.B., at p. 353. 

In Attorney-General for the Isle of Man v. Moore (The Times, 
28th May), the Judicial Committee of the Privy Council 
dismissed an appeal from an order of the Staff of Government 
Division of the High Court of the Isle of Man affirming an 
order of Deemster FarRANT in the Chancery Division of the 
High Court to the effect that His Majesty and his grantees 
and lessees had no right to enter a Manx customary estate 
of inheritance and work and carry away the shale, since that 
substance could not have been described as slate or stone by 
mining experts, commercial men, or landowners in 1703-04 
or to-day, and was accordingly not within the reservation 
of those latter substances in the Act of Settlement, 1704. 

In W. J. Tatem, Lid. v. Gamboa (The Times, 31st May), 
where a charter-party provided that a steamer was to be 
employed for the evacuation of the civil population from 
North Spain, Gopparp, J., held that the foundation of the 
contract was destroyed by the seizure of the ship, and, the 
charter being thus frustrated, dismissed the plaintiffs’ claim 
for alleged unpaid hire. 

In Re Murray, deceased ; Cooper v. Llewellyn (The Times, 
Ist June), Stmonps, J., upheld as charitable a gift to the 
trustees of the Royal Academy “ to found and carry into effect 
for the future that method of landscape painting with an 
out-of-door residence where students could live and receive 
in the neighbourhood where schools were such direct training 
from landscape visitors of the members or associates of the 
Royal Academy,” and directed a scheme to be settled in 
Chambers. 

In McLaughlin v. Caledonian Stevedoring Co., Ltd. (The 
Times, 1st June), the House of Lords held that the onus 
placed by s. 9 (4) of the Workmen’s Compensation Act, 1925, 
as applied to Scotland in its original form, on a workman who 
had so far recovered from an injury as to be fit for employment 
of a certain kind to prove that he had taken reasonable 
steps to obtain such employment, had been removed by the 
revised form introduced by s. 1 (1) of the Workmen’s Compen- 
sation Act, 1931, but had not, as the arbitrator thought, been 
transferred to the employérs. Under the new section no 
question of onus arose. The House reversed the dec sion 
of the Second Division of the Court of Sessions, Scotland, 
which held that the onus remained on the workman and 
disapproved of Hancox v. Balfour, Beattie & Co., Lid., 25 
B.W.C.C. 596; Donachie v. Whitehaven Colliery Co., Lid., 
26 B.W.C.C. 63; Hughes v. Pen-Maen-Mawr and Welsh Granite, 
26 B.W.C.C. 93 ; and Chapman v. Marshall, Sons & Co., Ltd., 
29 B.W.C.C. 14, which it followed. 

In Shoesmith v. Lancashire Mental Hospital Board (The 
Times, 1st June), the Court of Appeal (GREER, SLESSER and 
MacKinnon, L.JJ.) dismissed an interlocutory appeal from 
an order of AsquitH, J., in chambers, that a girl who had been 
assaulted by an escaped inmate from the defendant institution 
should, through her father as next friend, be entitled to bring 
an action for damages against the defendants. The court 
(Greer, L.J., dissenting) held that it had jurisdiction to 
entertain the appeal. 

In The Andania (The Times, 1st June), Bucknitt, J., 
sitting with the Trinity Masters, gave judgment for the 
owners of the steamship “ British Statesman ”’ who claimed 
in respect of a collision which took place between that vessel 
and the “ Andania.’’ His Lordship held that the latter had 
been guilty of negligence as defined by Sir James CoLvILe in 
The Marpesia, L.R. 4 P.C. 212, 
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Criminal Law and Practice. 
EVIDENCE OF OTHER OFFENCES. 


Ir is a fundamental principle of English justice that with 
some apparent exceptions the prosecution may not adduce 
evidence tending to show that an accused person has been 
guilty of criminal acts other than those covered by the 
indictment in order to lead to the conclusion that the accused 
is a person likely from his character to have committed the 
offence with which he is charged, “ for that is equivalent to 
asking the jury to say that because the prisoner has com- 
mitted other offences he must therefore be guilty of the 
particular offence for which he is being tried ” (per Channell, J., 
in R. v. Fisher [1910] 1 K.B. 149, at p. 152). 

That was a case where the appellant was charged on three 
counts in an indictment with obtaining goods by false 
pretences, obtaining credit by false pretences and obtaining 
credit by fraud other than false pretences. All counts related 
to the same transaction of obtaining a pony and cart by false 
pretences. The prosecution called evidence to prove that on 
three other occasions the accused had obtained goods by false 
pretences. The appeal was allowed, and Channel, J., 
pointed out that “‘ if the evidence of other offences does go to 
prove that he did commit the offence charged, it is admissible 
because it is relevant to the issue, and it is admissible not 
because, but notwithstanding that, it proves that the prisoner 
has committed another offence.’ After giving examples 
he continued: “In other words, whenever it can be shown 
that the case involved a question as to there having been 
some mistake or as to the existence of a system of fraud, it 
is open to the prosecution to give evidence of other instances 
of the same kind of transaction, notwithstanding that the 
evidence goes to prove the commission of other offences, in 
order to negative the suggestion of mistake, or in order to show 
the existence of a systematic course of fraud.”’ 

Questions relating to the admissibility of such evidence 
frequently come before the criminal courts. In a recent case 
in the Court of Criminal Appeal (R. v. Slender (1938), 82 Sol. J. 
455) the appellant was convicted of obtaining by false 
pretences two sums of 30s. each. The first alleged false 
pretence was that the appellant and another man had just 
been involved in a motor lorry accident and would have to 
spend the night in Cheltenham. The second alleged false 
pretence took place the next day when, according to the 
evidence forthe prosecution, the same two persons obtained 
money by pretending that one of them had received attention 
in the hospital, was still badly hurt and needed more money. 
The evidence that these statements were made and were not 
true was not cross-examined to. 

The evidence of the other fraud which the prosecution 
sought to make admissible was as to an alleged offence two 
days previously when the same two men approached another 
person and said they had work at an aerodrome at Rissington, 
and they needed money to get there. As Humphreys, J., 
pointed out, the statements made in that case were quite 
different from those used in the cases charged, and were not 
“ frauds of a similar character, showing a systematic course of 
swindling by the same method.” The appeal was allowed 
and the conviction quashed on the ground that the evidence 
as to the previous offence was clearly inadmissible. 

Cases in which evidence as to similar offences is inadmissible 
are by no means rare. The two best known are R. v. Geering 
(1849), 18 L.J. (M.C.) 215, in which the charge was murder 
by administering arsenic and R. v. Armstrong [1922] 2 K.B. 
555, also a murder charge by administering arsenic. In the 
latter case evidence of another attempted murder by the same 
means was proved in order to show that the prisoner had not 
bought the arsenic for an innocent purpose, as he stated. 
There are also numerous cases where evidence of other frauds 
and false pretences have been held admissible in order to 
prove a systematic course of conduct showing an intent to 





defraud (R. v. Roebuck (1856), 4 W.R. 514; R. v. Francis 
(1874), L.R. 20. C.R. 128; R. v. Rhodes [1899] 1 Q.B. 77; 
R. v. Ollis [1900] 2 Q.B. 758 ; R. v. Wyatt (1904), 1 K.B. 188). 


| The frequency with which cases in which this question arises 


come before the courts indicates how careful judges have been 
in the application of a principle of law which is essential to 
the right of fair trial. 








Material Omission in a Deed. 


Ir a blank space in a deed is filled in after execution is the 
deed void unless it is re-executed ? This interesting question 
was raised in a recent breach of promise case before Mr. Justice 
Hawke (Wilson v. Dansie, The Times, 15th February and 
following days). The plaintiff's case was that she had signed 
a document acknowledging that her engagement to the 
defendant was cancelled, and that in consideration of a 
sum of money, the space for which was left blank, she released 
him from all claims and demands which she might have 
against him. The figure of £66 was subsequently inserted 
in the document in her absence. It was argued for the 
plaintiff that the deed was void owing to the absence of a 
material particular at the time of execution. The question, 
however, was submitted to the jury as to whether it had been 
procured by undue influence and they found that it had. 

There is a great deal of ancient learning on the legal 
consequences of filling blanks in contracts after execution. 
In 2 Roll. Ab. 29, it is said: ‘* Si wn fait soit alter en point 
material per le privitée del obligée ; soit ceo interlination, 
addition, rasure, or per le traction d'un penn per le middest 
dascun parol, le fait per ceo devient void. Co. II. Pigot’s Case, 27, 
per curiam resolve ; car ceo ore nest mesme fait. Come si un 
obligation soit fait al un viscount pur apparer, &c. et en 
Vobligation le nosme del viscount est omitt, et puis le deliverie 
de ceo son nosme est interline, ou per Vobligée ou per un estranger 
sans son privitie, encore le fait est void per ceo.” 

Pigot’s Case does not appear to help, as the words “‘ Sheriff of 
the County of Oxford” were added after a name and the 
court decided that as this was an addition by a stranger, 
‘“‘ without the privity of the obligee, on a point not material 
in anything that appeared to the court,” the deed was valid. 

Another ancient authority is Butler, N.P. 267, where it is 
said: ‘‘If there be blanks left in an obligation in places 
material and filled up afterwards by the assent of parties, yet 
is the obligation void, for it is not the same contract that was 
sealed and delivered. As, if a bond were made to C, with a 
blank left after for his christian names, and for his addition, 
which is afterwards filled up.”’> The above authorities, 
however, are cited for this proposition, and it is doubtfu 
whether they give it full support. 

The subsequent addition of a Christian name, address and 
title to a deed after sealing and delivery was held in Markham 
v. Gonaston, Cro. Eliz. 627, to be an invalidating circumstance 
where a bond was made out to a person whose Christian name 
was omitted by order of one of the joint obligers. Where a 
blank was filled up without the knowledge or consent of the 
other party for an erroneous amount the deed was held bad : 
Fazaxerly v. McKnight (1856), 6 E. & B. 794. On the other 
hand, where by consent of all the parties the name and 
addition of a party was interlined after sealing and delivery 
the deed was held to be good: Zouch v. Clay, 2 Lev. 35. 
In Hudson v. Revett a debtor executed a deed, conveying his 
property to trustees to sell for the benefit of his creditors. 
A blank was left for one of the principal debts, but it was 
later ascertained and filled in the next day in the debtor’s 
presence and with his consent. He was also present when it 
was executed by his wife, and he joined her in a fine to enure 
to the uses of the deed. The deed was held to be valid, 
because it was delivered on a condition that the debt should 
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be ascertained. It was only on performance of that act and 
its insertion in the document that it became a complete deed. 
Best, C.J., cited Com. Dig. tit. Faits (A.4): “‘ If it be delivered 
to the party as an escrow, to be his deed on the performance of 
a condition, it is not his deed till the condition is performed, 
though the party happens to have it before the condition is 
performed.” On the general question of alteration of deeds 
after execution he gave his obiter opinion as follows: 
“ T think, if we were driven to examine that question, it would 
be found that, in these times, whatever might have been 
thought formerly, if all the parties assent to the alteration of a 
deed, it will, in its altered shape, be a good deed.” 

In Powell v. Duff, 3 Camp. 181, a bail bond in the penal 
sum of £194 conditioned for the appearance of one J.S. at 
the return of a writ of special capias was declared void on 
the ground that it was executed before the condition was 
filled in. 

In “ Halsbury’s Laws of England,” 2 ed., Vol. 10, p. 197, 
para. 241, it is stated: ‘‘ A deed must be written before it 
is sealed. If therefore a man seals and delivers a writing 
which is left blank in some material part (as with regard to 
the name of the grantor or the grantee or the description of 
the property to be conveyed), that is void for uncertainty 
and is not his deed, and it cannot be made his deed merely 
by filling up the blank after his execution of it ; though it 
may become his deed if he afterwards re-executes it. But a 
deed is not necessarily void for uncertainty by reason of its 
having been executed with some blank spaces left therein. 
Its language may be sufficient without filling up the blanks 
to ascertain the intention of the party who has executed it 
to do or enter into some act or agreement valid or enforceable 
in law ; and if so the writing is his deed as it stands.” 

The line of authorities cited by ‘‘ Halsbury”’ seems to 
show that an omission of a material part of the deed and a 
subsequent unauthorised insertion after execution avoids the 
deed. For instance, Weeks v. Maillardet, 14 East. 568, was 
a case where a person bound himself by deed to deliver to 
another by a certain day a number of articles listed ‘‘ as per 
schedule annexed.”” It was held that the schedule formed 
part of the deed, which without it would be “‘ insensible.” 
Lord Ellenborough said: ‘‘ The whole deed was inoperative, 
unless the schedule was co-existing with it, and forming part 
of the obligation. Taken by itself, the deed is insensible, 
and has no object to operate upon: therefore it is not the 
defendant’s deed without the schedule’; and Grose, J., 
said with regard to the writing and subsequent annexation : 
“‘ The deed in which the breach is assigned was not the deed 
of the defendant.” 

On the other hand, it is clearly settled that if all the 
parties consent to an alteration and that alteration is made 
in order to carry out the intention of the parties at the time 
of execution, the deed is valid. 

An example of an immaterial omission and subsequent 
completion after execution occurs in West v. Steward and 
Another, 14 M. & W. 47, in which a schedule of creditors to 
a deed of assignment of certain property for the benefit of 
creditors was annexed after execution. It was held that the 
property passed by the deed although it was argued that 
the schedule was material to show what debts were barred. 

Finally, even though a deed contains a material blank it 
may be evidence of a subsequent contract (Re Bared’s Banking 
Co. (1867), L.R. 3 Ch. 105), and it even may take effect 
as an agreement in writing if no deed is necessary : Re Tabiti 
Coffee Co. (1874), L.R. 17 Eq. 273. 
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Company Law and Practice. 
A poInT of some practical interest was raised and disposed of 
in the recent case of In re B. P. Fowler, Ltd. 


Fraudulent [1938] Ch. 113; 158 L.T. 369. The 
Preference transactions which gave rise to the dispute 
and Set-off : can be stated quite shortly. The F. 
A Recent Company was carrying on business as road 
Case, constructors, and in the course of its 


business purchased materials from two 
other companies. The F. Company made various payments 
to these two other companies on account of goods supplied 
to it, and within three months after such payments a petition 
was presented and an order made for the compulsory winding 
up of the F. Company. The F. Company was and had been 
during the three months’ period hopelessly insolvent and 
unable to pay its debts as they became due. After the winding- 
up order the liquidator took out a summons to which the two 
other companies were made respondents, claiming a declara- 
tion that the various payments made to those companies 
during the three months immediately preceding the presentation 
of the winding-up petition were undue and _ fraudulent 
preferences of the respondent companies over the other 
creditors of the company and invalid accordingly. Pausing 
here for a moment, I should remind my readers of the terms 
of s. 265 of the Companies Act, 1929, under which the pro- 
ceedings were brought and which provides that any conveyance, 
mortgage, delivery of goods, payment, execution, or other act 
relating to property which would, if made or done by or against 
an individual, be deemed in his bankruptcy a fraudulent 
preference, shall, if made or done by or against a company, 
be deemed in the event of its being wound up a fraudulent 
preference of its creditors. This section makes applicable to 
companies in liquidation the law for the time being applicable 
in bankruptcy. At the present time s. 44 of the Bankruptcy 
Act, 1914, is the place to look for that law. [This section was 
under consideration in the recent case of Re Conley, which 
was considered in these columns a short time ago. That case 
has now been before the Court of Appeal, and I hope shortly 
to return to it and examine the subjects discussed in the 
previous article in the light of the judgments delivered in the 
Court of Appeal.] Section 44 of the Bankruptcy Act, 1914, 
is a long one, and as its general purport will probably be 
familiar to many of my readers I need not set it out here in 
full. Its effect can be summarised by saying that it enacts 
that various dealings with property by a person unable to 
pay his debts in favour of any, creditor with a view of giving 
such creditor a preference over other creditors shall, if the 
person making the disposition is adjudged bankrupt on a 
petition presented within three months of the dealing in 
question, be deemed fraudulent and void as against the 
trustee in bankruptcy. , 

Returning now to In re B. P. Fowler, supra, we find the 
following facts admitted : The respondent companies admitted 
that. the various payments made to them within three months 
of the commencement of the winding up fell within s. 265 of 
the Companies Act, 1929. They claimed, however, that they 
were entitled to set off against those payments sums which 
they had paid to the F. Company during the same period. 
Counsel for the liquidator admitted that the liquidator would 
have had to submit to a deduction of this kind if there had 
been an actual set-off, but he pointed out that there was no 
identity of dates between those of the payments made by 
the company and those of the payments made by the 
respondents and no identity of amounts. The payments, it 
was contended, had been made by all the companies concerned 
in the ordinary course of their respective businesses which 
involved a large number of mutual dealings. No set-off was 
intended. Crossman, J., found on this point that there 
never had been a set-off or any position in which there could 
have been a set-off, and he held that the respondents were 
liable to repay the whole of the various payments made to 


3 








446 


THE SOLICITORS’ JOURNAL. 


June 4, 1938 








them treating the whole proceeding as a fraudulent preference. 
For the respondents it had been argued that in such circum- 
stances there was a right of set-off and that the only amount 
which could be treated as being a fraudulent preference was 
the difference between the sums paid by the company to the 
respondents and the sums paid to the company by the 
respondents. In support of this contention reference was 
made to In re Washington Diamond Mining Corporation 
[1893] 3 Ch. 95. Crossman, J., thought that that case did 
not apply to the case before him at all, but as the learned 
judge criticised and explained the head-note to that case 
it will be of some interest to consider it. 

In re Washington Diamond Mining Corporation, supra, is a 
decision of the Court of Appeal (Lindley, Bowen and Kay, 
L.JJ.) reversing a decision of Vaughan Williams, J. It is 
important to bear in mind the particular facts of the case, 
which are set out in the head-note in the following words : 
‘U, a director of a company, held shares not fully paid up, 
and his director’s fees were unpaid. The company was 
admittedly in embarrassed circumstances. On the 21st July, 
1891, on which day the company’s balance at its bankers was 
£2 Os. lld., U gave to the company a cheque for £70, the 
amount remaining unpaid on his shares, and received at the 
same time from the company a cheque for a like amount on 
account of his fees, signed by himself and M, another director. 
Within three months a winding-up petition was presented on 
which a winding-up order was made. The liquidator took 
out a summons for an order on U and M to pay the £70 to 
him on the ground that its payment was a fraudulent 
preference.” It was held by the Court of Appeal on these 
facts that the payment was a fraudulent preference which 
must be recouped to the company by U and M, who signed 
the cheque. The transaction was clearly one which amounted 
to an attempt by U to pay up his shares in full without really 
having to part with any money. Lindley, L.J., explains the 
position in these words: ‘‘ If the company could have paid 
him his fees and had paid them, he could have applied the 
moneys so paid to him in paying up his shares and all would 
have been well. So, if the company had had the money with 
which to pay him his fees, the cases show that it would have 
been unnecessary to go through the form of paying him for 
them by a cheque and taking back the same cheque or 
another of the same amount for the sum due from him on 
the shares. If the company had had the cash with which to 
pay him his fees, an assent to set them off against what he 
owed the company and a set-off accordingly would be 
equivalent to a payment in cash of each of the cross-demands 

. . But in this case the company had no means whatever 
of paying the fees unless the director furnished the funds by 
first paying up his shares . . . He paid them up in cash ; 
but then the money he paid to the company became the 
company’s money and he was a mere creditor of the company 
for his fees. He was not entitled to be paid those fees in 
preference to any other creditor . ” So we get the first 
stage in analysing the transaction. A debtor pays the 
company £70. He is also a creditor for £70. The company 
pays him back his £70. But in the interval between the 
transactions, because the company is insolvent and unable to 
pay its debts, the £70 paid to it has become available for all 
its creditors and not merely for the person who paid it. 
Therefore, on a petition being presented within three months 
and a winding-up order being made on that petition, the 
second payment of £70 (that by the company), is rendered 
invalid as a fraudulent preference. We then get to the 
second stage at which it is said that the transaction is saved 


from being a fraudulent preference because it is a case of 


mutual credits and it has been enacted by the Bankruptcy 
Acts that in such cases, nobody having been injured, the 
transaction cannot be avoided. This point having been raised 
in In re Washington Diamond Mining Corporation, supra, 
the question arose whether the mutual credit clause of the 





Bankruptcy Act applied in the winding up of a company under 
the Companies Acts. Lindley, L.J., pointed out that to hold 
that both cases were the same would be to defeat those sections 
of the Companies Act which prevent all set-off against calls 
on the winding up of a limited company so long as any of its 
creditors are unpaid. It will now be apparent why it is so 
important to bear in mind all the facts of this case. The 
debt which it was sought to set off was a liability for calls 
and that liability is of a special nature. This point was 
apparently missed by the compiler of the headnote who, on 
this part of the case, says: “‘ Held, that in applying s. 48 of 
the Bankruptcy Act, 1883, to limited companies in pursuance 
of s. 164 of the Companies Act, 1862, the special legislation 
applicable to such companies must be regarded, and that 
though a set-off of mutual debts within three months of the 
bankruptcy of an individual is not a fraudulent preference, 
such a set-off within three months of the presentation of a 
petition to wind up a company is a fraudulent preference, 
inasmuch as the right of set-off continues in bankruptcy but 
not in winding up.” Now this is not quite accurate. The 
right of set-off may continue in a winding up just as much as 
ina bankruptcy. In Jn re B. P. Fowler, Ltd., supra,Crossman, 
J., said: “I do not say that they could not have been set off 
if the right proceedings had been followed.” The special 
legislation applicable to limited companies operates in a 
narrower field by preventing set-off where one of the liabilities 
is a liability for calls, and Crossman, J., has pointed out in 
the later case that the headnote in the earlier case should 
where one of the debts is a debt for calls ” 
‘such a set-off’? printed above 


have the words ‘’ 
inserted after the 
in italics. 

We thus get this position: In re B. P. Fowler, Lid., supra, 
was decided on the basis that there had in fact been no set-off. 
If there had been a set-off, such a set-off would pro tanto 
have been an answer to the claim by the liquidator, except 
that, as appears from In re Washington Diamond Mining 
Corporation, supra, as explained in In re B. P. Fowler, Ltd., 
supra, no set-off would have been permissible if one of the debts 
had been a liability for calls. 


words 








A Conveyancer’s Diary. 


In a recent interesting case, Tate v. Crewdson [1938] W.N. 
218, the question at issue was as to the 
right of a surety who joined as a principal 
Borrower who debtor in a mortgage to a bank to secure 
is also Surety an advance stated to have been made 
to compel Joint to the surety and another jointly. 


Right of 


Borrower to The facts were that the plaintiff and the 
Repay his Share defendant executed a mortgage to a bank. 
of the Mortgage In the mortgage the plaintiff and defendant 


were together called ‘‘ the borrowers ”’ and 
the plaintiff alone was referred to as 
‘the surety.” 

It was recited that the plaintiff was 
entitled to certain reversionary interests subject to prior 
incumbrances and to other interests under a_ settlement, 
and that the bank at the request of the surety had agreed to 
advance to the borrowers (that is the plaintiff and the 
defendant jointly) the sum of £25,000 on having the same 
secured as thereinafter appeared. 

By cl. 1 of the mortgage the borrowers jointly and severally 
covenanted to pay to the bank on demand the sum of £25,000 
and also any sum which might be added to the principal 
under sub-cl. (a) of that clause, with interest as therein 
stated, commencing as to the £25,000 from 30th November, 
1934, and in the case of every sum added to principal under 
sub-cl. (a) from the date when such sum first became due, the 
interest to be paid and computed both before and after any 
demand (and as well after as before any judgment or order 


Money although 
no Demand by 
Mortgagees. 
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to be recovered or made under the mortgage) up to the date 
of actual payment of principal, and to be paid (until the demand 
should have been made and complied with) on 30th May and 
30th November in every year. The principal sum under 
that sub-clause was made payable on demand. 

It was alleged and admitted in the pleadings that the 
bank’s practice was to charge interest not as at 30th May 
and 30th November, but as at 30th June and 3lst December 
in each year, which two latter dates were by consent of all 
parties treated as substituted for the respective dates for 
payment of interest named in the mortgage. 


Sub-clause (a) of cl. 1 provided for the capitalisation of 


interest fourteen days in arrear, and sub-cl. (6) dealt with 
the payment off of the portion of the principal money for the 
time being representing capitalised interest. 

By cl. 2, the plaintiff, as beneficial owner, assigned to the 
bank by way of mortgage the interests before referred to, 
subject to prior mortgages. 

Clause 3 provided for redemption ; cl. 4 gave to the bank 
certain powers expressed to be exercisable “at all times 
during the continuance of this security and as well before as 
after the demand for payment of the moneys hereby secured,” 
and cl. 7 made the power of sale and of appointing a receiver 
immediately exercisable by the bank without notice to the 
borrowers at any time after demand for payment of the 
moneys secured. Clause 10 provided by sub-cl. (a) that 
s. 33 (1) of the L.P.A., 1925, should not apply to the mortgage ; 
by sub-cl. (b) that as between the borrowers and their property 
and the surety and his, the borrowers and their property 
should be primarily liable under the mortgage in exoneration 
of the surety and his, but that provision left the bank and its 
rights and remedies unaffected; and by sub-cl. (c) that 
although the surety as between himself and the borrowers 


was a surety for them only, he should, as between himself 


and the bank, be liable as a principal debtor for all moneys 
and obligations secured by the mortgage and should not be 
released by time or indulgence being given or any other act 
or matter whereby, as a surety only, he would or might have 
been released. Thus, the surety, as between the bank and 
himself, was a principal debtor, the position being that the 
plaintiff (the surety) and the defendant, who jointly borrowed 
the money, were both as between themselves and the bank 
treated as principal debtors. 

On 26th November, 1935, the plaintiff and the defendant 
entered into an agreement that, despite their joint and several 
liability, the amount borrowed on their joint account should be 
deemed to have been borrowed as to one moiety for the plaintiff's 
benefit and as to the other moiety for the defendant’s benefit, 
and that each should be liable for payment of one-half of the 
loan and for payment of one-half of the interest from time to 
time payable ; that the mortgage should enure for the benefit 
of the plaintiff and the defendant to the extent to which 


any payment might be made by either of them in respect of 


the other’s moiety and the interest on it, and that nothing in 
the agreement or the mortgage should prevent the plaintiff 
or the defendant being entitled to the same security for 
any payment made by him in respect of the half for which he 
was not primarily liable under the agreement as the bank 
would have been entitled to had such payment not been made. 
Then followed a proviso that, as between themselves, neither 
the plaintiff nor the defendant should be at liberty to compel 
the other to repay his moiety, whether to the bank or other- 
wise, for ten years from the date of the agreement, so long as 
the interest owing thereon should be paid within thirty days 
of the same becoming due. 

It was admitted that the defendant failed to pay the half- 
year’s interest payable on 30th June and 31st December, 
1936, and 30th June, 1937, until long after the expiration of 
thirty days from those dates respectively. 

At the date of the issue of the writ, the interest on the dates 
mentioned had in fact been paid, and at that time there was 
no interest which was thirty days in arrear. 





In the writ in the action the plaintiff claimed an order that, 
upon payment by him to the bank of one moiety of the prin- 
cipal and interest owing under the mortgage, the defendant 
should pay to the bank the remaining moiety of the principal 
and interest. 

It was, amongst other things, contended by the defendant 
that as in fact there was not any interest which was thirty 
days in arrear at the date of the issue of the writ, the plaintiff 
was precluded by the agreement from requiring the defendant 
to repay his moiety of the principal and interest secured by 
the mortgage. It was also contended that as there had, in 
fact, been no demand for payment by the bank, there was 
no liability by either the plaintiff or the defendant to pay off 
the mortgage. The principal having been made payable 
on demand, it was argued for the defendant that there was 
no liability to pay until such a demand was made, and 
consequently the plaintiff could not insist upon the defendant 
paying his moiety then. 

On this second contention the plaintiff relied on the decision 
in Ascherson v. Tredegar Dry Dock and Wharf Co. Ltd. {1909} 
2 Ch. 401. In that case there were several co-guarantors of 
the company’s account with a bank. One of the guarantors 
had died, having appointed the plaintiffs his executors. The 
bank, having heard of the death, closed the account with an 
overdraft of £17,219 and opened a new account for the 
defendant company under the continuing guarantee. The 
bank informed the company of that change and gave formal 
notice to the executors of the deceased guarantor of their 
liability under the guarantee, but did not demand payment 
of the overdraft either from the defendant company or the 
guarantors. The position then was that there was a liability 
of the plaintiffs as executors of the deceased guarantor, but 
there had been no demand for payment. 

Swinfen Eady, J., held that, where there is an actual 
accrued debt secured by a guarantee and one of several co- 
sureties is liable and admits liability for the amount 
guaranteed, he has a right in equity to compel the principal 
debtor to relieve him from his liability by paying off the 
debt. His lordship also held that there was a present 
liability, although no demand for payment had been made by 
the bank. 

In his judgment in Tate v. Crewdson, Morton, J., decided 
with regard to the defendants’ first contention that the period 
of ten years mentioned in the agreement of 26th November, 
1935, came to an end when any interest was in arrear for 
thirty days. That contention therefore failed. 

With regard to the second*contention, the learned judge 
said that he could not distinguish the case before him from 
Ascherson v. Tredegar Dry Dock and Wharf Co. Ltd., and that 
there was an immediate liability to pay without any demand 
made by the bank. 

The plaintiff was therefore entitled to the remedy which he 
sought. 








Landlord and Tenant Notebook. 


7 


THE decisions in Woolworth & Co. v. Lambert [1937] 1 Ch. 37, 

C.A., and Lambert v. Woolworth & Co., Ltd. 
Improvements (1938), 82 Sox. J. 414, besides dealing with 
and the question of the nature of improvements 


Unreasonable = and covenants against them for the purposes 
Refusal. of L.T.A., 1927, s. 19 (2) (discussed in 
the “Notebook” in our last issue), 


give us useful authority on the effect of the statutory 
qualifications to the statutory proviso that consent is not to 
be unreasonably withheld. 

These qualifications are three in number. The proviso 
does not preclude (1) the right to stipulate for payment of a 
reasonable sum in respect of damage to or diminution in 
value of the premises or of neighbouring premises belonging 
to the landlord; (2) the right to stipulate for payment of 
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iegal or other expenses incurred in connection with the 
consent ; and (3) when the improvement does not add to 
the letting value, the right to stipulate when reasonable for 
an undertaking to reinstate the premises. 

It will be observed that these qualifications give the 
covenantee more in the way of safeguards than is usual. 
A right to stipulate for payment of legal, etc., expenses is a 
common feature of a conditionally restrictive covenant; a 
right to demand a reasonable sum in respect of reduced 
value is recognised in the next sub-section of the Act in 
connection with consent to alteration of user: but the 
possibility of three conditions to the grant of a licence is a 
characteristic of the covenant “against the making of 
improvements without consent ”’ alone. 

Now the short history of the Woolworth-Lambert litigation 
as regards this question of unreasonable refusal is as follows : 
Messrs. Woolworths made an application to Messrs. Lambert, 
their landlords, for their consent to alterations ultimately 
held to be ‘ improvements.” The landlords consulted 
surveyors, who advised them that the value of the reversion 
would depreciate by £7,000, and demanded this sum. The 
tenants thereupon counter-offered to covenant for reinstate- 
ment and to provide security for performance of that covenant. 
The landlords refused the counter-offer and the tenants 
brought the first action claiming declarations that the 
defendants were not entitled to withhold consent and that 
they (the tenants) were entitled to make the improvements 
subject to payment of what the court found to be reasonable. 
The action failed because the plaintiffs adduced no evidence 
to show whether £7,000 was or was not a reasonable sum in 
respect of diminution in value, a result which, as Lord 
Wright, M.R., observed, left the vital question in the air. 

So the tenants returned to the assault with an offer to 
submit the assessment of the “ reasonable sum” to arbitra- 
tion. On this being rejected, they made a formal application 
for consent accompanied by plans, etc., an offer to covenant 
to reinstate and secure performance by a guarantee, and an 
offer to pay costs. The landlords refused and brought an 
action to establish that the proposed works were not improve- 
ments and that if they refused consent such refusal 
would not be unreasonable. The tenants counter-claimed 
declarations to the opposite effect. At first instance, 
Simonds, J. (after holding that the proposed works were 
‘improvements ’’), decided that the refusal was not 
unreasonable. This decision has now been reversed by the 
Court of Appeal. 

Before discussing the reasoning in the two cases, it may 
be useful to call to mind some of the established incidents of 
covenants prohibiting specified acts without the consent of the 
covenantee but providing that consent is not to be unreason- 
ably withheld. It is clear that the proviso creates no con- 
tractual liability and therefore that no damages can be claimed 
in the event of unreasonable refusal: Treloar v. Bigge (1874), 
L.R. 9 Ex. 151. The effect of unreasonable refusal is to 
absolve the covenantor, and he can proceed to perform the 
conditionally prohibited acts without further ado: Sear 
v. House Property Investment Society (1880), 16 Ch. D. 387. 
C.A. Or he may sue for a declaration: Mulls v. Cannon 
Brewery Ltd. [1920] 2 Ch. 38. The effect of ignoring an appli- 
cation for consent is also that the tenant is absolved, even if 
the reason be forgetfulness on the part of the covenantee : 
Lewis & Allenby, Ltd. v. Pegge [1914] 1 Ch. 782. 

Next, it is important to remember that a conditional offer 
of consent, unless the condition be reasonable or be authorised 
by statute, also absolves the covenantor: Young v. Ashley 
Gardens Properties, Ltd. [1903] 2 Ch. 112, C.A.; Evans v. 
Levy [1910] 1 Ch. 452. 

As regards onus of proof, while a landlord suing for breach 
prove absence of consent: Toleman v. 


of covenant must 


Portbury (1870), L.R. 5 Q.B. 288, a tenant who, in lieu of 


proceeding at his peril sues for a declaration, must satisfy the 





court of the unreasonableness of the refusal : Mills v. Cannon 
Brewery, Ltd., supra. 

And it may usefully be borne in mind that the three possible 
safeguards mentioned in L.T.A., 1927, s. 19 (2), do not 
necessarily apply to any given case. The sub-section enacts 
that the qualification of the prohibition does not preclude 
certain conditions being made, in certain circumstances. 

In the first action it seems clear that the bone of contention 
was the £7,000, as Lord Wright put it. Also, though the 
statements of facts are inadequate, and perhaps, misleading, 
it is clear from the actual words of the declaration asked for, 
as set out in Lord Wright’s judgment, that the plaintiffs never 
contemplated being allowed to effect their improvements 
without undertaking to reinstate. They asked the court to 
declare that the defendants were not entitled to withhold 
consent and that they were entitled to make the improvements 
on that condition and on paying in respect of damage to the 
reversion such sum, if any, as the court should deem reasonable. 
The first claim was irregular but could be treated as asking 
for a declaration that consent was unreasonably withheld. 
But at all events, the sub-section not being remedial, the court 
had no power to assess the reasonable sum and the plaintiffs’ 
witnesses, though they said that £7,000 was too much, did so 
on the assumption that the fulfilment of the covenant to 
reinstate would meet with no difficulties. Whereas, when 
the time for fulfilment came, the adjoining property might 
have acquired a right of support. The result was that 
there was no evidence to show whether or not the £7,000 
demanded by the defendants was or was not reasonable. 

The tactics adopted by the tenants after the dismissal 
of the appeal in the first action did not commend themselves 
to Simonds, J., who said that “they hoped to place the 
plaintiffs in a perilous position by getting them to demand 
a sum which they believed the court would afterwards hold 
to be unreasonable, so that they could then proceed to make 
the alterations without the lessors’ consent and without 
paying anything therefor.” The trilemma was that the 
landlords could say * yes”? and obtain no compensation for 
damage to the reversion, say “no” with the same result, 
or say “‘ yes, provided we are adequately compensated,” and 
run the risk of being told that the sum was unreasonable and 
that the tenants could therefore make the improvements 
scot free. The Court of Appeal has now thought otherwise, 
and the reasoning is that while the onus of proving unreason- 
ableness is on the tenant, an unqualified refusal which is 
not accompanied by any statement of reasons, and does not 
invoke the right to claim compensation, is an unreasonable 
one. 

The results of the two cases are very important for all who 
have anything to do with qualified restrictive covenant. 
The principle that the covenantor must establish unreason- 
ableness if he goes to court holds good. But it may in itself 
be unreasonable not to give reasons for withholding consent, 
and it is unreasonable not to invoke a right given by statute. 

This is of special interest in cases under L.T.A., 1927, 
s. 19 (2), in which the rights given—the sub-section actually 
says: “this proviso does not preclude the right ’—are 
more numerous and perhaps more valuable than in any 
similar enactment. But it would also apply to cases under 
the next sub-section, which, in connection with consent to 
altered user, prohibits the demand of monetary consideration 
as a condition of consent, but does not preclude that of a 
reasonable payment in respect of diminished value, or a 
payment of costs; likewise s. 19 (1) (a), dealing with con- 
ditional covenants against alienation and providing that 
consent is not to be unreasonably withheld, does not preclude 
the right to demand a reasonable sum for costs. 

I believe it is right to say that in none of the reported 
cases dealing with reasonableness of refusal of consent has it 
appeared that the covenantee’s reaction to an application 
has been purely negative; except, perhaps, in Lewis and 
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Allenby, Lid. v. Pegge, supra, when, as mentioned, the applica- 
tion was ignored, having been forgotten. Neville, J., con- 
sidered that failure to respond within a reasonable time 
amounted to “ withholding,” but it is of some importance 
that the covenant was one against alienation, and provided 
that consent was not to be withheld in the case of a respectable 
and responsible person, and the alienee answered to that 
description. Hence, the consent was a mere formality ; 
consent to improvements which affect the structure, if not 
the nature, of the premises is on a different footing. The 
decision might indeed have been different if the covenant 
had provided that consent was not to be unreasonably withheld 
in the case of a respectable, etc., person. 

The two cases unfortunately afford inadequate guidance 
on one point. Woolworth & Co. v. Lambert shows that when 
a landlord names a figure the tenant, in order to establish 
unreasonableness, must prove its insufficiency. Lambert v. 
Woolworth & Co. shows that when a landlord refuses without 
referring to adequate compensation, the refusal is unreasonable. 
But what is not yet clear is whether, in order to avoid that 
finding, the landlord has to name a specific sum. 








° 
Land and Estate Topics. 
By J. A. MORAN. 

THE condition of the market for real property continues to 
reflect great investment activity. This, however, is only 
what was generally anticipated in auctioneering circles as 
the natural outcome of the disappointing results and heavy 
losses sustained by British investors in connection with 
capital employed in foreign loans and undertakings during 
the past decade. Yet, in spite of this, a leading member of 
the profession has been telling the public that the falling off 
in revenue from stamp duties in 1937-8 was attributable to 
fewer transactions in the real estate market owing to nervous 
apprehension on the part of prospective investors in property 
by reason of the risk of damage or destruction by hostile 
aircraft. And this, in spite of the fact that we had the 
Chancellor’s assurance that the drop “is almost entirely due 
to a falling off in those stamp duties that are associated with 
Stock Exchange transactions.” 

A test case, of interest to owners of land used for camping 
purposes, was heard at Chichester County Court. It was 
an appeal against the refusal of the local rural council to 
grant a licence for land, at Selsey, as a site for movable 
dwellings. Appellant purchased a plot of land in 1934 and 
an adjoining plot in 1936. Three railway coaches were placed 
by him on the land (he lived with his family in one, and the 
other two were let to friends), and when the provisions of the 
Public Health Act, 1936, came into force, a licence was 
applied for, and refused. For the rural council it was con- 
tended there was a distinction between types of ** movable 
dwellings.”” There was a type which moved or was intended 
to move, and there was one which, technically, came under 
the Act but was a permanency, and intended for a permanency. 
The council would encourage the use of sites for genuine 
camping, but not for “‘ boarding-houses ” which were on the 
land under the guise of camping habitations. The fact that 
the appeal was dismissed, will give general satisfaction. The 
admission of a converted railway coach to a camping site, 
would lead to confusion, and, later on to a deterioration of 
residential property in the immediate district. 

At the scholarship examination, held jointly by the 
Auctioneers Institute and the College of Estate Management 
recently fourteen candidates competed for the five scholar- 
ships offered to students who are working for the B.Sc. degree 
in Estate Management of the University of London.  Par- 
ticulars of the examination may be obtained from the 
secretary of the Auctioneers Institute. 











” 


By the way, the “ College ” students at the recent examina- 
tions of the Chartered Surveyors Institution, carried off nearly 
all the prizes—only what was generally expected. It is now 
more than ever evident that the easiest way to reach the 
goal of the ambitious student bent on land agency, surveying 
or auctioneering as a profession, is to get into touch with 
357 Lincoln’s Inn Fields. 

The death of Mr. E. K. House meant the passing of an old 
and very popular auctioneer. For a long period he was estate 
manager to Messrs. Whiteleys; but he will be remembered 
most for his work as a founder of the Incorporated Society 
of Auctioneers, of which he was the first Chairman of Council 
for 1924 to 1929. A man of few words, but of an amiable 
and very charming disposition. 

The growing practice of acquiring furniture on the hire- 
purchase system, and its effect on the position of auctioneers 
and landlords, was discussed at a recent branch meeting of 
The Incorporated Society of Auctioneers. It was pointed 
out that an auctioneer might, inadvertently, sell furniture 
that did not belong to the seller, having been acquired by 
him under a hire-purchase agreement upon which only a few 
instalments had been paid. It is understood, however, in 
cases of this kind, the auctioneer is not liable to damages to 
the furniture dealer provided he has acted in good faith, and 
made reasonable inquiries. Nevertheless, it may be advisable 
to obtain a signed statement from the person selling the 
furniture, to the effect that it is his own property. 

Mr. A. W. Lawrence has arranged for Cloud’s Hill Cottage, 
Dorset, to be handed to the National Trust as part of the 
memorial to his brother, Col. T. E. Lawrence. The cottage 
lies in isolated heath country by the cross-roads, a mile and 
a half to the north of Bovington Camp, in a setting of 
rhododendron bushes. 

The trustees of the Nuffield Fund for Oxford University 
have bought, for investment, the 300 acres Hoo Estate at 
Kimpton, near Hitchin, from Viscount Hampden. In addition 
to the mansion, there are several farms. Before the sale, 
Lord Hampden made over the manorial rights to the Village 
Green to the inhabitants of Kimpton. 








Our County Court Letter. 
MOTOR CAR AS ‘“‘ PERSONAL ” EFFECTS. 

In Willis v. Wright, recently heard at Redditch County 
Court, the claim was for deljvery-up of a Hillman ** Minx,” 
jewellery and other articles, bequeathed to the plaintiff 
by her mother, or £62 2s. 6d. their value. The testatrix, 
after appointing the defendant (her husband) as executor, 
had bequeathed “‘ all my articles of jewellery, wearing apparel 
and other personal effects” to her daughter, the plaintiff. 
The residue of the estate was bequeathed to the husband 
of the testatrix (the defendant) absolutely. The plaintiff's 
case was that the car was bought in 1932, and was only 
used by the testatrix on Sundays, and not then if it were 
raining. She took great pride in the car, which was registered 
in her name and was insured for private pleasure purposes. 
The term “ personal effects”? was wider than * personal 
chattels,” which (under the .Administration of Estates Act, 
1925, s. 55 (x)) meant “ carriages, horses, stable furniture and 
effects motor cars and accessories (not used for business 
purposes) The defendant’s case was that he had been in 
business jointly with his wife, who took the money to buy 
The car was used, to the knowledge 


” 


the car from the safe. 
of the testatrix, for the delivery of parcels in the course of 
business, and was driven by the son of the testatrix and 
defendant. The car was therefore a trade vehicle, and did 
not pass under the bequest of ** personal effects.” His 
Honour Judge Kennedy, K.C., gave judgment for the plaintiff 
for £40, the value of the car at the death of the testatrix, with 


costs. 
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APPROACH ROAD TO NEW HOUSES. 


In Pearson v. Ward, recently heard at Loughborough County 
Court, the claim was for the return of £5, paid as a deposit 
on the purchase of a house. The counter-claim was for 
10s. 6d. as the cost of an indoor aerial. The plaintiff’s case 
was that he paid £5 as a deposit on a verbal agreement to buy 
a house for £500. As there was no road approach, a formal 
contract was not entered into, but there was an implied 
agreement that there should be a right of access to the house, 
which was one of a row of six. It transpired that there was 
no right of way along an occupation road in front of the 
houses. Had the plaintiff known of this, he would not have 
paid the deposit, as the road looked like a proper road, and 
was used by builders’ carts. In view of this difficulty of 
access, it had not been possible to arrange a mortgage with a 
building society. The defendant’s case was that access 
would be provided by means of a five-foot pathway, running 
along the front of the houses, and there had therefore been 
no breach of contract. His Honour Judge Galbraith, K.C., 
held that the absence of any approach for vehicular traffic 
was a material matter, and the difficulty had not been made 
plain to the plaintiff. Judgment was given for the plaintiff 
on the claim, with costs, and for the defendant on the counter- 
claim for 5s., without costs. 


DEPRECIATION ON SALE OF MOTOR CAR. 

In a recent case at Sheffield County Court (Bryant v. Arnold 
Gent, Lid.) the claim was for £30 as damages for breach 
of contract. The plaintiffs case was that, on the 2lst 
September, 1937, he agreed to buy from the defendants a 
1938 car for £215, on condition that he was allowed £145 on 
his old car in part exchange. Delivery was promised in 
eight or ten weeks, but the new car had not arrived by 
December. The defendants then wrote that, in view of the 
continuing depreciation on the old car, they would have to 
allow less for it than the amount originally agreed. They 
ultimately rescinded the contract, and, in January, 1938, the 
plaintiff bought a new car elsewhere, and only received an 
allowance on his old car of £115. The defendants’ case was 
that they explained to the plaintiff that in the event of the 
delivery of the new car being long delayed, they would have 
to reduce the allowance on the old car by £5 a month, as the 
depreciation was continuing. His Honour Judge Essenhigh 
observed that, as delivery could not be guaranteed, the 
contract should have reserved the right to debit the purchaser 
with any additional depreciation. The plaintiff was therefore 
entitled to succeed, but he might have mitigated the damage 
by selling the old car earlier. Judgment was given for the 
plaintiff for £25 and costs. 








Obituary. 
Mr. W. E. HANSELL. 


Mr. Walter Edward Hansell, retired solicitor, formerly a 
partner in the firm of Messrs. Hansells, Hales & Bridgwater, 
of Norwich and Cromer, died recently at Norwich at the age 
of seventy-eight. Mr. Hansell was admitted a solicitor in 
1886. He was clerk to the Governors of King Edward VI 


School, Norwich, and clerk to the Visiting Committee of 


Norfolk Mental Hospital. He had also been Under-Sheriff 
for Norfolk. 
: Mr. J. A. HUGHES. 


Mr. John Arthur Hughes, C.B., C.B.E., V.D., D.L., retired 


solicitor, formerly head of Messrs. J. A. Hughes & Co., of 


jarry, Glam., died at Bournemouth on Tuesday, 17th May. 
Mr. Hughes was admitted a solicitor in 1884. He was 
formerly Officer Commanding the Severn Division R.E. 
(Submarine Miners) and C.R.E. Welsh Division (T.F.). He 
held the rank of colonel. 





Mr. H. REED. 


Mr. Henry Reed, solicitor, a member of the firm of Messrs. 
Broomhead, Wightman & Reed, of Sheffield, died on Friday, 
27th May, at the age of sixty-eight. Mr. Reed, who was 
admitted a solicitor in 1893, was president of the Sheffield 
and District Incorporated Law Society in 1932. He was 
chairman of directors of the Sheffield firm of Sanderson 
Brothers and Newbould, Ltd., and-~a local director of the 
Alliance Assurance Co., Ltd. 


Mr. J. E. SEAGER. 


Mr. John Edward Seaver, solicitor, of Chichester, died at 
Arundel on Wednesday, Ist June, at the age of fifty-four. 
Mr. Seager, who was educated at Aldenham School, was 
admitted a solicitor in 1909. He had been clerk to the 
West Sussex County Council since 1931, and Clerk of the 
Peace for West Sussex since 1932. 








: 
Reviews. 

A Practical Guide to Searches. By J. O. StroneG, Solicitor of 
the Supreme Court. 1937. Demy 8vo. pp. xv and (with 
Index) 136. London, Liverpool and Birmingham: The 
Solicitors’ Law Stationery Society, Ltd. 12s. 6d. net. 
This is quite an excellent book, into whose moderate compass 

it would scarcely have been thought possible to condense so 

much practical information on searches and kindred matters. 

The average practising solicitor would probably be astonished 

were he to peruse this book and note how many are the 

searches he ought but neglects to make and which it might 
well be considered culpable on his part not to make. The 
author deals concisely and sensibly with the anomalous 
results of the doctrine of notice as exemplified by the Law of 

Property Act, 1925, s. 198, and the decision in Re Forsey and 

Hollebone’s Contract [1927] 2 Ch. 379, and makes several 

practical suggestions as to how to protect a purchaser against 

the results of this decision—including a suggestion taken from 
the pages of ** A Conveyancer’s Diary.” The most detailed 
instructions are given not only as to what searches should be 
made but as to how, when and where to make them and as 
to the various forms and fees. The book contains appendices 
setting out the relevant sections of the Acts quoted and the 
relevant statutory rules and orders. Particulars of every 
conceivable search are given, including searches under the 

Restriction of Ribbon Development Act, 1935, and the 

Trunk Roads Act, 1936. 

The most useful parts of the book, however, will probably 
be found to be the table of searches between pp. 18 and 25, 
and the table of licences on pp. 69 et seg. The former is 
arranged in columns covering the different sorts of transac- 
tions, the various estates affected, and the grantor’s capacity. 
In a fourth column is set out against whom a search should 
be made, with remarks when necessary. The table of 
transactions for which licences are required is designed to 
assist a solicitor acting for the purchaser of a_ business. 
Opposite various subjects (e.g., milk, moneylender, cinema, 
etc.) are set out the various licences necessary, with the 
respective statutory authority. 

It is a pity that there are misprints in s. 15 of the Land 
Charges Act, 1925 (as amended by the Law of Property 
(Amendment) Act, 1936), as set out in the Appendix, for 
apart from this the care taken in the production of this work 
is most apparent. 


Books Received. 

Lectures on the American Constitution. By Sir Maurice 
SHELDON Amos, K.B.E., K.C. 1938. Crown 8vo. pp. ix 
and (with Index) 178. London, New York and Toronto: 
Longmans, Green & Co. 7s. 6d. net. 
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London : 


Civil Liberty. No. 3 (New Series). Spring, 1938. 
National Council for Civil Liberties. Price 2d. 
Indez to the Parishes, Townships, Hamlets and Places contained 
within the Districts of the several County Courts in England 
and Wales. Seventh Edition, 1938. Compiled by the 
County Courts Branch, Lord Chancellor’s Department. 
Foolscap folio. pp. 214. London: H.M. Stationery Office. 

12s. 6d. net. 


Commercial Goodwill. By P. D. Leake. Third Edition, 1938. 
Demy 8vo. pp. xiii and (with Index) 201. London: Sir 
Isaac Pitman & Sons, Ltd. 15s. net. 

Probate and Divorce Handbook. By D. Prrronet REEs. 
1938. Demy 8vo. pp. xxxii and (with Index) 368. London : 
Butterworth & Co. (Publishers), Ltd. 15s. net. 

A Complete System of Bookkeeping for Electricity Supply 
Authorities. By James HinpMan. 1938. Demy 8vo. 
pp. (with Index) 136. London: Gee & Co. (Publishers), 
Ltd. 8s. 6d. net. 

[All books acknowledged or reviewed can be obtained 
through The Solicitors’ Law Stationery Society, Limited, 

London, Liverpool and Birmingham. | 





To-day and Yesterday. 


LEGAL CALENDAR. 





30 May.—An astonishing case of conflicting evidence 
reached its climax when Elizabeth Canning, 
an attractive girl of nineteen, was sentenced at the Old Bailey 
on the 30th May, 1754, to seven years’ transportation for 
perjury. A susceptible minority of the court had wanted to 
let her off with six months’ imprisonment, which even according 
to modern standards seems over lenient considering that her 
fabricated tale of having been kidnapped and held for a 
month in a disorderly house had led to one woman being 
condemned to death and another’ being burnt in the hand. 
Only the personal intervention of the Lord Mayor had obtained 
the re-examination of the evidence which had resulted in 
the undermining of Elizabeth’s tale, though where she was 
during her month’s disappearance was never discovered. 
31 May.—Honours are as often as not conferred for rather 
peculiar reasons, but they have always been 
sought after, even under the grave régime of Cromwell. On 
the 31st May, 1658, Edmond Prideaux, his Attorney-General, 
received a Commonwealth baronetcy “in respect of his 
voluntary offer for mainteyning 30 foot-souldiers in his 
highness’ army in Ireland.” He survived to enjoy his dignity 
little more than a year, and it does not appear what happened 
to the thirty infantrymen then. 
1 June.—An unusual execution took place at Adelaide on 
the Ist June, 1839, when two native Australians, 
Yerr-i-Cha and Wang-Nucha, condemned in the Supreme 
Court for the murder of two Englishmen, were hanged in the 
presence of their tribe, who bewailed their fate with lamenta- 
tions and tears. The doomed men, who had to be dragged 
rather than led to the scaffold, were dreadfully agitated 
and protested violently against the sentence in their own 
language. 
2 June.—On the 2nd June, 1882, Mr. Justice Bowen 
joined the Court of Appeal, filling the place just 
left vacant by the death of Lord Justice Holker. Two men 
could hardly have been more clearly contrasted—the shrewd, 
heavy Lancashire man, who largely owed his success at the 
Bar to “ never seeming to be cleverer than the people he was 
addressing,” and the quick, subtle scholar, whose delicate 
mind could not adjust itself to the point of view of the common 
juryman. In the Court of Appeal Bowen found far more 
congenial work than in the Queen’s Bench, as _ his 
intellectual grace could flower more freely there. 





3 June.—On the 3rd June, 1788, Lord Mansfield suddenly 
sent for Mr. Montague, the Master in Chancery, 
to settle his resignation. 
4 June.—Though he had been a judge for twenty-two 
years, Mr. Justice Buller was only fifty-four years 
old.when, in 1800, he felt that his declining health would allow 
him to work no more. On the 4th June, he visited the 
Lord Chancellor to arrange about his resignation, but actual 
collapse still seemed far enough away and he visited several 
friends before returning home to Bedford Square to dinner. 
In the evening he amused himself for a short time playing 
piquet with his niece and then finding himself taken with an 
unaccountable languor he decided to go to bed. 
5 JuNne.—When his door closed on him that night, it closed 
on him for ever. Early next morning he died 
without a groan. His body was laid to rest in the churchyard 
of St. Andrew’s in Holborn. To have attained a King’s 
3ench judgeship at the age of thirty-two is alone proof of 
the most extraordinary ability, and it was in great measure 
to the excessive labours of his youthful industry that was 
due the premature decay which wasted his frame and at last 


killed him. 


THE WEEK’s PERSONALITY. 

For nearly five years after his resignation from the post 
of Chief Justice of the King’s Bench, Lord Mansfield lived 
on in full possession of his mental faculties. His house in 
Bloomsbury Square having been destroyed by the Gordon 
rioters he spent all his time at his country home at Caen Wood, 
reading and re-reading Cicero’s “* De Senectute,”’ conforming 
himself to the precepts there laid down and taking delight in 
planting and improving the grounds of his house, for he 
rightly believed that nothing more charming was to be found 
within 50 miles of London. The sudden withdrawal from the 
excitements of an active life had no ill effects on the old man 
who could turn to the resources of a cultivated mind which 
found freshness and novelty in contemplation and calm before 
the approach of the ultimate mysteries of dissolution in a firm 
belief in religious revelation. His lively mind could still 
take delight in the society of the young. He would give 
parties to the King’s Bench lawyers, and when one youthful 
guest observed how much better off he was there than 
“listening to the wrangling of Westminster Hall” he good- 
humouredly observed : ‘** O Malibee, deus nobis hec otia fecit.” 
“Conspicuous INEPTNESS.”’ , 

A speech by Chief Justice Hughes reviewing the judicial 
system of the United States has recently attracted some 
attention, but the best opinion considers that bis reference to 
those exceptional judges ‘‘who with their conspicuous 
ineptness do harm” was of an entirely general nature. 
England has not wholly escaped troubles of this class, and 
perhaps sufficient time has now elapsed to permit one to 
mention how forty years ago Judge Peterson was stamping 
out the last embers of litigation in his jurisdiction by his 
invincible incompetence. Called in 1841, he was already an 
old man and a veteran law reporter in the Court of Appeal 
when the Master of the Rolls, weary, it is said, of being 
misreported by him, but unwilling to do him an injury, 
persuaded the Lord Chancellor of the day to remove him to 
the county court bench, in the confident expectation that his 
advanced years would ensure an almost immediate resignation, 
That was in 1886. In spite of the most pressing persuasions 
he sat on till 1901. According to a calculation by the late 
Lord Birkenhead, he was during one period overruled fifteen 
times running. 


BELOW STANDARD. 


Even the High Court bench has not been uniformly ‘mmune 
from ineptness, all the more conspicuous for being placed so 
high, and one or two occupants of that place have succeeded 








452 


THE SOLICITORS’ JOURNAL. 


June 4, 1938 








in building monuments of incompetence against which the 
waves of oblivion have washed in vain. Whether or not 
tidley, J., attained this distinction, he was notably lacking 
in judicial dignity and temper, and, emerging from his 
cloistered seclusion as an Official Referee, he never acquired 
either. One would dearly have loved to witness the scene 
when a prisoner shouted to him from the dock: ** You're 
an old —,” and he indignantly retorted: “I’m not.” On 
another occasion it is said that, being asked for leave to 
appeal, he replied that he had already granted leave to appeal 
six times that morning and he’d be hanged if he would grant 
another single one. More than once the opening speech for 
the plaintiff so carried him away that he refused to listen to 
anything -the defendant could say. Exasperated leaders 
would address him in the most unconventional ways, ** Can’t 
you see so and so ? ” they would say. 








Notes of Cases. 


House of Lords. 


Robinson Bros. (Brewers), Limited ». Assessment 
Committee for No. 7 Assessment Area, Durham. 


Lord Thankerton, Lord Russell of Killowen and Lord 


Macmillan. 17th March, 1938. 
RatinG—LIcENSED PREMISES—OWNED BY BREWERS AND 
MANAGED BY THEIR SERVANTS—ANNUAL VALUE—ASSESS- 
MENT OF—RENTS LIKELY TO BE PAID BY COMPETING 
BREWERS—EXTENT TO WHICH TO BE TAKEN INTO 


CONSIDERATION. 

Appeal from a decision of the Court of Appeal (81 Sou. J. 
396 ; [1937] 2 K.B. 445) reversing a decision of the Divisional 
Court (80 Sox. J. 512; [1936] 2 K.B. 283) affirming a decision 
of Durham Quarter Sessions. 

The appellant company, who were brewers, were the 
occupiers, by their manager, of a licensed public-house in 
Durham. All the draught and some of the bottled beer sold 
at the premises was brewed by the appellants. A brewer 
taking a tenancy of the premises would, by using the premises 
for the sale of his own beer, secure a profit greater than the 
retail profit which a tenant who was not a brewer might 
expect to make. There were several brewers who might be 
expected to compete for the tenancy of the premises if they 
fell vacant. Regard being had to the rent which a competing 
brewer might be prepared to pay, the rent reasonably to be 
expected for the premises would be high enough to support a 
gross value of £112. If the brewer's competition were taken 
into account, but the rent which they might be expected to 
pay in view of the special advantages to themselves were left 
out of account except in so far as such possible rent raised the 
rent which a tenant who was not a brewer might pay, the 
annual rent to be expected would only support a gross value 
of £95. Quarter Sessions, considering themselves bound by 
Bradford-on-Avon Union v. White [1898] 2 Q.B. 630, fixed 
the value at £95. 

Lorp MacmILLAN said that the Divisional Court, in affirming 
the decision of Quarter Sessions, also held that they were 
bound by the authority of the Bradford Case, supra. The 
lords justices, not being bound by that case, were of opinion 
that it was wrongly decided, and, being free to reconsider 
the whole matter, held that on sound principles the original 
valuation of £112 should be restored. It would be at once 
apparent that the real question at issue centred round the 
Bradford Case, supra, and the principles there enunciated. 
He understood the principle there embodied to be that in the 
letting market for public-houses it was necessary to assume 
the presence of brewers as bidders but to exclude consideration 
of the rents which they would offer. In short, the competition 
of brewers was to be taken into account quantitatively 





but not qualitatively. By their presence in the market they 
added to the number of competitors and so tended to increase 
the rent which would be offered, on the principle that, the 
more numerous the competitors, the keener the market : 
but the rent which the brewers would be prepared to offer 
must be disregarded, and all the competitors (whether brewers 
or others) must be regarded as competitors for the tenancy 
of a public house which was to be occupied and conducted as a 
free house. That, their lordships were given to understand, 
was how the judgment had been interpreted and applied in 
practice, and that was how it had been interpreted and applied 
by the Court of Quarter Sessions in the present case. He 
found himself quite unable to accept such a method of valua- 
The Rating and Valuation Act, 1925, s. 68 (1), defined 

value”? as the rent at which a hereditament might 
reasonably be expected to let from year to year on certain 
assumptions immaterial for the present purpose. It was not 
the rent at which the hereditament was actually let, unless 
that happened to be the rent at which it might reasonably 
be expected to let. It was the rent which a hypothetical 
tenant might reasonably be expected to pay. The hypotheti- 
cal tenant might reasonably be expected to pay the rent which 
in the letting market for such premises would be offered as 
the result of the competition existing in that market. The 
valuing authority must gauge both the extent of the com- 
petition in the market and the rent likely to be offered and 
accepted in that market. In the case of a public-house, he 
could see no justification for including brewers among the 
competitors but excluding the rent which they would offer. 
The motives which actuated buyers in a market might be of 
all kinds, but it was not their motives but their bids that 
mattered. In the case of trade premises the competitors 
for the tenancy were presumably always actuated by a con- 
sideration of the profit which they thought they could make by 
utilising the premises, and they would have that in view when 
they made their bids. The brewer who wished to have the 
premises because he thought that he could make money by 
sub-letting them to a tied tenant was influenced by perfectly 
legitimate business considerations. It was well settled that 
in valuing a hereditament it was legitimate to have in view 
its importance as an adjunct of another hereditament : 
Reg. v. London and North Western Railway Co. (1874), L.R. 9 
Q.B. 134). In the case where the brewer sold his own beer in 
the public-house which he rented, he no doubt benefited his 
brewery by having an assured channel for the disposal of his 
beer, but the profit was actually made where the sales were 
effected, that was, in the public-house. As, on the facts found 
in this case, it was, in his opinion, proper to have regard to 
the competition of brewers and to the rents which they might 
offer, it followed that the figure of £112 ought to be taken as 
the gross value of the premises. He was accordingly of 
opinion that the appeal should be dismissed. 

The Lorp CHANCELLOR and the other noble and learned 
Lords concurred. 

CounsEL: A. M. Latter, K.C., and Michael E. Rowe, for 
the appellants; A. S. Comyns Carr, K.C., and Frederick 
Grant, for the respondents. 

Soxicirors: Godden, Holme and Ward; Richardson, 
Sadler and Co., for Hannay and Hannay, South Shields. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
Lever Brothers, Ltd. v. Inland Revenue Commissioners. 
Greene, M.R., Scott and Clauson, L.JJ. 
18th May, 1938. 

REVENUE—StamMp Dutry—AcaguIsiTIon oF Not Less THAN 
90 PER CENT. OF SHARE CAPITAL IN CoMPANY—EXEMPTION 
GRANTED WHERE CONSIDERATION FOR ACQUISITION ISSUE 
oF UNISSUED SHARES BY ACQUIRING ComMpANY—PREVIOUS 
ACQUISITION BY ACQUIRING COMPANY OF 40 PER CENT. 


tion. 
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OF CAPITAL FoR CASH—SUBSEQUENT ACQUISITION OF Nor 
Less THAN 50 PER CENT. OF CAPITAL BY IssUE OF SHARES 
—WHETHER ExempTION APPLICABLE—FINANCE Act, 1927 
(17 & 18 Geo. 5, c. 10), s. 55. 

Appeal from a decision of Lawrence, J. (81 Sox. J. 904). 


In 1936 certain instruments were presented by the appellant 
company to the Commissioners for their opinion with regard 
to the stamp duty payable on them. Each document was 
a transfer by an investment company to the appellants 
of preference shares in a chemical company, in consideration 
of the transfer by the appellants to the investment company 
of cumulative preference shares in the appellant company 
credited as fully paid. In 1919 the appellants had acquired 
for cash all the ordinary shares in the chemical company 
amounting to 42 per cent. of its capital. By-the acquisition of 
the preference shares they obtained in all not less than 90 per 
cent. of the issued share capital of the chemical company. 
They contended that they had issued unissued capital with 
a view to the acquisition of not less than 90 per cent. of the 
issued share capital of the company and so came within the 
terms of the Finance Act, 1927, s. 55, and were entitled to 
claim exemption from stamp duty by virtue thereof. 
Lawrence, J., rejected this contention. 

GREENE, M.R., dismissing the company’s appeal, said 
that the question was whether s. 55 applied though they 
did not acquire 90 per cent. of the shares in the chemical 
company under the 1936 scheme of amalgamation but had 
already acquired 42 per cent. for a cash payment, so that the 
scheme was only for the acquisition of the balance of 58 per 
cent. The Crown had said that by the section there must be 
under the scheme an intention to acquire 90 per cent. of the 
chemical company’s shareholding, but the appellants had 
contended that it was enough if, with shares already held by 
them, the scheme was to acquire the balance necessary to 
bring the total up to 90 per cent. The Crown’s construction 
was correct. The section was only assisting a transaction 
on a share basis. It could not be said that the consideration 
had been up to 90 per cent. in shares when here 42 per cent. 
had already been acquired for cash. 

Scott and Crauson, L.JJ., agreed. 

CounsEL: Sir William Jowitt, K.C., and J. Wylie; The 
Attorney-General (Sir Donald Somervell, K.C.) and J. H. 
Stamp. 


Soxicirors: J. M. B. Stubbs ; Treasury Solicitor. 
[Reported by FRANcIs H. Cowper, Esq., Barrister-at-Law.] 


Morley (Inspector of Taxes) v. Tattersall. 
Greene, M.R., Scott and Clauson, L.JJ. 26th May, 1938. 
REVENUE — IncomME Tax — AUCTIONEER — BALANCES UN- 
CLAIMED BY VENDORS—WHETHER TRADING RECEIPTS. 
Appeal from a decision of Lawrence, J. (81 Sox. J. 983). 


One, T, carried on the business of auctioneering horses. 
From time to time vendors neglected to send a written order 
for payment over to them of purchase moneys received on 
their behalf and large sums remained in his hands unclaimed. 
In 1921 he took into partnership one, D. The unclaimed 
balances for years before 1908 amounting to £13,022 6s. 4d. 
were then transferred to T’s capital account. By a partner- 
ship deed of March, 1936, one, N, became a partner as from 
the lst January, 1935. The unclaimed balances up to 1928 
amounting to £10,406 10s. ld. were transferred to and 
divided between the current accounts of T and D as from the 
3lst December, 1934 ; £9,088 2s. 1d. went to T and £1,318 8s. 
went to D. The partnership deed of 1936 provided that such 
liability as subsisted in respect of the above sums of 
£13,022 6s. 4d. and £10,406 10s. 1d. should be assumed by 
the partnership. Lawrence, J., held that they were trading 
receipts liable to income tax. 

GREENE, M.R., allowing the taxpayers’ appeal, said that 
the Crown had argued that, though the sums were not trading 





receipts when received, they had the potentiality of becoming 
so. This was based on a misapprehension of the meaning of 
trading receipts in income tax law. When a liability properly 
inserted in a balance sheet was released by a creditor, that 
did not justify its being treated as a trading receipt. The 
contention that, when a liability was treated as free by the 
partners here, it became a trading receipt, was inadmissible. 
The Crown had also argued that, though the sums paid by 
purchasers were not trading receipts, there was in respect of 
each year’s receipts an unascertained proportion which was 
never claimed and was therefore received as a trading receipt, 
so that though at the time the amount could not’ be 
quantified, ultimately it was quantified, not by any extinction 
of the liability, but by the act of the partners in deciding to 
disregard the liability. This argument was ill-founded and 
the unascertained proportion a figment of the imagination. 

Scotr and Ciauson, L.JJ., agreed. 

CounseL: Latter, K.C., and King, K.C.; The Solicitor- 
General (Sir Terence O’Connor, K.C.) and R. Hills. 

Soricirors: Baileys, Shaw & Gillett ; Solicitor of Inland 


Revenue. 
[Reported by Francis H. CowPeEr, Esq., Barrister-at-Law.] 


Appeals from County Courts. 


In re @ Debtor (No. 18 of 1937). 
Farwell and Morton, JJ. 16th May 1938. 


BANKRUPTCY—MONEYLENDING TRANSACTION—ONE LOAN 
Security oF Two Promissory Notes—MEeEMorRANDUM— 
Security DeEscriBED AS ‘‘ ONE PRomissory Nore” 


WHETHER MEMORANDU 
THE ConrTRACT ”’ 
1)—MOoNEYLENDERS 
») 


), 9. 


= 
= 


M ONEYLENDER 
ConTaInInc ‘‘ ALL THE TERMS OF 
Bankruptcy Ruvutes, 1915, r. 168 (: 
Act, 1927 (17 & 18 Geo. 5, c. 21), ss. 6 ( 
Appeal from Guildford County Court. 
On the 23rd October, 1936, the creditor, a registered 

moneylender, lent the debtor £100, taking as security two 
promissory notes in identical terms, each of the same date. 
The debtor thereby promised to pay the creditor or order at 
the creditor’s address £50 with interest at forty-eight per 
cent per annum, by instalments of £5 on the Ist January, 1937, 
and £5 on the first of each succeeding month, such instalments 
including principal and interest. In case of default of payment 
of any instalment, the whole remaining balance of the principal, 
together with interest to date of default, was to be immediately 
due and payable, and such,balance was to carry simple 
interest from the date of default till payment at forty-eight 
per cent. per annum. The debtor signed a ‘‘ memorandum 
of contract for the proposed advance ... of £100... on the 
security of a promissory note...” recapitulating the terms 
of the notes. The memorandum was followed by an acknow- 
ledgement by the debtor that he had received a copy of it, 
and a confirmation that it was signed before the money was 
advanced or the note given. This, too, was signed by the 
debtor. Only one payment was made by the debtor on the 
two promissory notes, and in September, 1937, the creditor 
obtained judgment for £87 10s. 2d., subsequently serving 
a bankruptcy notice in October, 1937. This was not complied 
with, and in November, 1937, the creditor presented a petition 
stating that the debtor was indebted to him in the sum of 
£87 10s. 2d., the amount of the judgment debt. After an 
application for leave to amend the petition had been refused, 
the creditor swore an affidavit explaining why there were 
two promissory notes as follows: ** When the debtor asked 
for the advance, I did not have a £100 bill available, but 
having two £50 bills, I made use of them. The matter was 
one transaction, viz.: an advance of £100, and the only 
reason why there were two bills was as above stated. I had 
no other alternative, as bills have to be stamped before they 
are signed.’ A _ receiving order having been made, the 
debtor appealed. 


PETITION BY 
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FarwELL, J., allowing the appeal, said that to comply with 
the Moneylenders Act, 1927, s. 9, and the Bankruptcy Rules, 
1915, r. 168 (a), before a receiving order could be made in 
such a case, there must be produced to the court a memo- 
randum complying with s. 6 (2) of the Act, and containing all 
the terms of the contract. It was said that this memorandum 
did not so comply because it stated that the security was one 
promissory note, whereas there were two. An error in a 
memorandum would not necessarily invalidate it if it was so 
trivial that it did not affect the true obligation or position 
of the borrower. But if the memorandum did not disclose 
the true terms so that the debtor was in any way prejudiced, 
it was insufficient. Could the error here be treated -as 
immaterial ? His lordship could not accept the contention 
that the debtor was none the worse whether the words “a 
promissory note” or ‘two promissory notes’ were used. 
The error might affect his position, rendering him liable to 
two claims, two actions and two sets of costs. Each note 
could be endorsed and made over for value to different 
persons, either or both of whom could sue him, so that his 
position was less favourable than it would have been had the 
transaction been as stated in the memorandum, which, 
therefore, was not a compliance with the Act. 

Morton, J., agreed. 

CounsEL: J. B. Blagden ; H. O Hagan. 

Souticitors: Isadore Goldman & Son ; 
for John Lewenstein, of Kingston-on-Hull. 


Barnes & Butler 


[Reported by Francis H. COWPER, Esq., Barrister-at-Law.]} 


High Court—Chancery Division. 


In re Lowe’s Estate; Swann v. Rockley. 
Bennett, J. 5th May, 1938. 


Wi_tt—ConstructTion—* ALL MONEY IN THE Bank” 
LirE InTEREST IN BANK Deposit UNDER WIFE'S WILL 


ACCUMULATED INTEREST—-WHETHER DISPOSED OF. 


The testator, whose wife died in 1918, leaving him a life 
interest in her residuary estate, died in 1925. By his will made 
in 1924, he appointed H.S. his executor, bequeathing him 
‘all money in the bank, war stock, club money, along with 


any money in hand,” to be divided equally between himself 


and H.R. There was no residuary gift. The estate valued at 
£46, comprised cash in the house, a savings bank deposit, 


club money in a friendly society and an apportioned part of 


income up to the date of his death as tenant for life of his 
wife’s residuary estate. After his death the executor was 
informed that the wife had in 1917 deposited £4,000 in a certain 
bank in her own name. The testator had throughout his 
life been unaware of the existence of this deposit and the 
interest accrued from the date of the wife’s death to that of 
the husband’s was £700. This sum formed part of the testator’s 
estate and the question arose whether it should be divided 
between H.S. and H.R. under the terms of the will or whether 
it was undisposed of. 

BENNETT, J., said that for the sum to pass under the 
will it must fall within the description “all money in the 
bank.” The testator’s claim was to part of the sum 
standing to the credit of his late wife at her bank. By 
the words he intended to dispose of money over which he had 
control. He had no control over the sum standing to the 
credit of the account in his wife’s name. It was not covered 
by the words used and was undisposed of. The costs should 
come out of the estate. 

CounsEL: C. Luxmoore; M. Albery; J. Nesbitt. 

Souicitors : Peacock & Goddard, for Herbert Hind, Belt & 
Ratcliffe, of Nottingham ; Lee, Ockerby & Co., for J. & A. 
Bright, of Nottingham. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 





Tate ». Crewdson. 

18th May, 1938. 

30ORROWERS — ONE ALSO SURETY 
EXERCISABLE WitHouT Notice 
AFTER DEMAND FOR PAYMENT—SUPPLEMENTAL AGREEMENT 
3ETWEEN BorROWERS—EacH TO Repay Harr Loan 
PAYMENT Mabe By ONE IN REsPEcT oF OTHER’S HALF— 
To BE ReECOVERABLE—RESPECTIVE RIGHTS. 


In February, 1935, a bank agreed to advance the plaintiff 
and the defendant £25,000 which was paid to them jointly, 
repayment with interest being secured by a mortgage of 
certain reversionary interests assigned to the bank by way 
of mortgage, and the plaintiff being also surety. By cl. 1 
of the mortgage the borrowers and the surety jointly and 
severally covenanted to pay on demand £25,000 and any 
capitalised interest, together with interest at a stated rate 
payable on certain stated dates till demand should have been 
made and complied with, this interest being computed up to 
the date of actual payment of the principal. There was a 
provision for redemption (cl. 4) and a power of sale and 
appointment of a receiver immediately exercisable after 
demand for payment (cl. 7). It was also provided that the 
Law of Property Act, 1925, s. 93 (1) should apply to the 
mortgage (cl. 10 (a)). By cl. 10 (6) it was provided that as 
between the borrowers and their property and the surety and 
his, the borrowers and their property should be primarily 
liable under the mortgage in exoneration of the surety and his, 
but that the bank retained its rights and remedies unaffected. 
By cl. 10 (c), though the surety as between himself and the 
borrowers was a surety for them only, he was as between 
himself and the bank liable as principal debtor for all moneys 
and obligations secured by the mortgage, and should not be 
released by time or indulgence being given to the borrowers 
or by any act or thing whereby as surety only he might be 
released. Both plaintiff and defendant were thus as between 
themselves and the bank in the position of principal debtors. 
In November, 1935, the plaintiff and the defendant entered 
into an agreement that despite their joint and several liability 
the amount borrowed on the joint account should be deemed 
to have been borrowed as to one-half for the plaintiff’s benefit 
and as to the other for the defendant’s, that each should be 
liable for repayment to the extent of one-half and for payment 
of interest from time to time to the extent of the amount of 
their respective halves of the loan for the time being owing, 
that the mortgage should enure for the benefit of each to the 
extent to which any payment might be made by either in 
respect of the other’s half and the interest on it, and that 
nothing should prevent either of them being entitled to the 
same security for any payment made by him in respect of the 
half for which he was not primarily liable under the agreement 
as the bank would have been entitled to had it not been paid. 
It was provided that neither of the parties should be at liberty 
to compel the other to repay his half for ten years from the 
date of the agreement, ** so long as the interest owing thereon 
shall be paid within thirty days of the same becoming due.”’ 
The defendant failed to pay the interest payable on his half 
on the 30th June, 1936, till the 11th September, 1936; that 
payable on the 3lst December, 1936, till the 2nd April, 1937, 
and that payable on the 30th June, 1937, till the 18th October, 
1937. In this action, commenced on the 20th January, 
1938, the plaintiff claimed an order that on payment by him 
of one-half of the principal owing to the bank, the defendant 
should pay the remaining half. 

Morton, J., said that when the writ was issued the interest 
payable on the 30th June, 1937, had been paid and that 
payable on the 3ist December, 1937, was not thirty days 
overdue. but the agreement laid down a period which came 
to an end if an instalment of interest was not paid within 
thirty days of its becoming due. The period specified had 
come to an end and it had to be ascertained whether apart 
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from that provision the plaintiff was entitled to the relief 
claimed. His lordship referred to In re Anderson-Berry 
[1928] 1 Ch. 290, 307, 308, and Bradford v. Gammon [1925] 
Ch. 132, and said that Ascherson v. Tredegar Dry Dock and 
Wharf Co., Ltd. [1909] 2 Ch. 401, covered this case, save that 
here the money due was expressed to be payable on demand. 
His lordship referred to In re J. Brown’s Estate [1893] 2 Ch. 
300, and Bradford Old Bank, Lid. v. Sutcliffe [1918] 2 K.B. 
at p. 848, and said that on construction he could not accept 
the view that the parties were not under a present liability 
to pay the bank. They were under an immediate liability 
without demand. This case fell within Ascherson’s Case, 
supra. The plaintiff was entitled to the relief claimed. 
CounseL: Radcliffe, K.C., and G. P. Slade ; Vaisey, K.C., 
and Wilfrid Hunt. 
Soticirors: Kenneth Brown, Baker, Baker ; 
and Co. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Waterhouse 


Court of Criminal Appeal. 
R. v. Slender. 
Lord Hewart, C.J., Humphreys and Macnaghten, JJ. 
5th April, 1938. 
EVIDENCE—CHARGE OF OBTAINING MONEY 
EVIDENCE AS TO SIMILAR PREVIOUS 
PRETENCE DIrFFERENT—ADMIS- 


CRIMINAL Law- 
BY FALSE PRETENCES 
OFFENCE—PREVIOUS 
SIBILITY. 

Appeal against conviction. 


The appellant, Slender, was convicted at Gloucester Quarter 
Sessions of obtaining, with intent to defraud, two sums of 
30s. each from a Miss Sampson. It was alleged for the 
prosecution that the appellant and one, Deacon, called at Miss 
Sampson’s house at Cheltenham and pretended falsely that 
they had been involved in a lorry accident, as a result of which 
they would have to spend the night at Cheltenham, for which 
they needed money. Miss Sampson gave evidence of the men’s 
visit ; that she gave them 15s. each on their representations ; 
that they came again the next day and said that Deacon’s 
foot, which had been hurt in the accident, had been dressed 
and that they needed more money; that she asked them if 
they needed more money ; that Slender agreed ; and that she 
handed the men another 30s., which they promised to repay. 
She made it clear in evidence that she parted with the money 
on account of the false pretence, believing the men to be 
stranded at Cheltenham as a result of an accident. In fact, 
the prosecution proved that the statements made by the 
appellant to Miss Sampson were false. The prosecution also 
valled evidence of another fraud committed in Cheltenham 
by the two men two days before. 

Humpureys, J., said that, on the evidence for the prosecu- 
tion as to the offence charged, it might well have been left to 
the jury to find that the men had obtained the money by 
their false statements with intent to defraud; but it had 
been thought desirable by the prosecution to bring in evidence 
of the other fraud committed by the two men. If evidence 
was to be called which related to some other offence not 
charged in the indictment, but which, it was said, could be 
proved against the prisoner in the dock, that evidence could 
only be given within certain clearly defined limits. There 
were many judgments of that and other courts showing what 
the limits were where the charge was one of obtaining money 
by false pretences. The leading case was R. v. Fisher [1910] 
1 K.B. 149, where Channell, J., delivering the judgment of 
the court, said, at p. 152, that the principle was that the 
prosecution might not prove that the prisoner had committed 
the offence with which he was charged by giving evidence 
that he was in the habit of committing crimes, for that was 
equivalent to asking the jury to say that, because the 
prisoner had committed other offences, he must therefore be 








guilty of the particular offence for which he was being tried ; 
but if the evidence of other offences did go to prove that he 
did commit the offence charged, it was admissible because 
relevant to the issue: and it was admissible, not because, but 
rather notwithstanding that, it proved that the prisoner had 
committed another offence. In then giving illustrations of 
the application of the principle, he used the expression * the 
system ’’ which he explained by saying that, if all the cases 
had been frauds of a similar character, showing a systematic 
course of swindling by the same method, then the evidence 
would be admissible. That being the principle, the prosecu- 
tion here called in evidence a Mr. Price who lived near Miss 
Sampson. He testified that, two days before, the appellant 
and another man called at his house and told a story about 
being down on their luck and needing money for a bus journey 
to an aerodrome where they had work. 
with the story, handed over £1, which Slender promised to pay 
back by 5s. instalments. In the opinion of the court, that 
evidence was quite inadmissible on a charge of obtaining 
money on the following Monday from a Miss Sampson by the 
false pretence alleged in the indictment. That 
being quite inadmissible, was repeatedly used by the recorder 
in the course of the trial in order to point out to the jury 
that, when the appellant went to Price, he had given a 
different name from that which he gave to Miss Sampson. 
The recorder’s observation in his summing up that a piece 
of paper on which the appellant had signed himself as 
‘Smith ” at Price’s house was put in, not to suggest that the 
paper was the means of obtaining the money, but merely as 
evidence of an intent to defraud, misdirection. 
If that was, as it appeared to be, the ground on which the 
recorder had thought right to admit Price’s evidence, it was 
a most unfortunate ground to have chosen. While it did not 
prove what the prosecution had to prove, it nevertheless 
obviously helped the jury to form the view that the appellant 
was a rogue, obtaining money from different people. 
evidence was clearly inadmissible and highly prejudicial. If 
it had not been admitted, the jury would probably have 
convicted because the case was short and clear: but it was 
impossible for the court to say that the jury must inevitably 
have come to the same conclusion if the evidence had not 
been admitted. The appeal must and the 
conviction quashed. 

CounsEL: S. R. Benson, for the appellant : 
for the respondent. 

Souicirors: The Registrar, the Court of Criminal Appeal ; 
The Director of Public Prosecutions. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law 
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Probate, Divorce and Admiralty Division. 
Ratcliffe ». Ratcliffe.- 
2nd May, 1938. 


ON 


Langton, J. 


DivorcE—WIPE’s PeErTITION GROUND OF DESERTION 


SEPARATION DEED—FAILURE TO KEEP UP PAYMENTS 
SPECIAL CIRCUMSTANCES REPUDIATION DECREE 
MATRIMONIAL Causes Act, 1937 (1 Edw. 8, & 1 Geo. 6, 


c. 57), s. 23 (6). 


In this wife’s undefended petition for dissolution on the 
ground of desertion the question arose as to whether the 
existence of a separation deed between the parties prevented 
desertion from running. After the first month the husband 
had ceased to make any payment under the deed, and the 
wife thereafter supported herself. 

Laneton, J., in giving judgment, said that it was not an 
easy case to decide. In 1932 the parties separated under a deed 
of separation dated 5th April of that year, one of the terms 
of the deed being a covenant by the husband to pay to the 
wife 30s. per week. In fact he made the payments for one 
month, but the wife never received a penny piece thereafter. 
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Since that time the wife, who was a woman of enterprise and 
energy, had supported herself. Subsequently on more than 
one occasion the husband had suggested that they should 
come together again, which might have raised further 
difficulties on a plea of desertion. But when the facts were fully 
examined into and the wife’s evidence fully weighed, it seemed 
to him (his lordship) that it was really a case of desertion 
in spite of the strong primd facie evidence against it. Promises 
of the husband to return were quite fantastic and had never 
been implemented in any way. What had really happened was 
that, although the separation had originally been under an 
agreement, at a very early stage the husband had repudiated 
the agreement and the court was able therefore to look at the 
situation afresh. An agreement so repudiated was not a bar. 
From 1932 onwards the husband had lived apart and had done 
nothing to support his wife and child. The wife was therefore 
entitled to a decree with custody of the child, and costs. 
It should be clearly understood, however, that he (his 
lordship) was not accepting the proposition that the mere 
fact that a husband had not kept up payments under a deed 
was sufficient in all circumstances to support a plea that the 
deed was therefore repudiated. 
CounsEL: S. E. Karminski, for the petitioner. 
Soxticirors : Kenneth Brown, Baker, Baker. 
[Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law.] 


Germany v. Germany. 
Langton, J. 5th May, 1938. 
WIFE’s PETITION FOR DiIssoLUTION—-CONDONATION 
ConDITIONS OF MODERN 
CoNDONATION—EFFECT OF 
Edw. 8 & 1 Geo. 6, 


DIVORCE 
DEFINITION — RESTORATION 
LirE—BuRDEN OF PROVING 
MATRIMONIAL Causes Act, 1937 (1 
c. 57), s. 4. 


This was a wife’s petition for dissolution on the ground of 
adultery, which was defended by the husband on a plea of 


condonation. The parties were married in 1928 and there 
was one child of the marriage, a girl. In 1937 the wife 
petitioned and the husband filed an answer alleging condona- 
tion of his adultery with the woman named. The court found 
on the evidence that there had been an adulterous association 
between the husband and the woman named commencing in 
the summer of 1936 ; that in February, 1937, the wife, on her 
full realisation of this, left the husband ; that subsequently 
the husband continued his relations with the woman named ; 
that the wife, having filed a petition in July, 1937, was 
promised by the husband that he would break off the 
relationship complained of, which he did. That the wife then 
returned to the husband and resumed marital relations with 
him, but later again left him and carried on with her petition. 

LanaTon, J., in giving judgment dismissing the petition, 
said that the burden of proof of condonation had now been 
altered by s. 4 of the Matrimonial Causes Act, 1937, as had 
been pointed out by Bucknill, J., in Poulden v. Poulden 
[1938] P. 63; 82 Sot. J. 197. The burden of proving 
condonation had lain with the party alleging it, but a burden 
now lay upon a petitioner to show that there had not been 
condonation. There was the famous definition of condonation 
contained in the summing-up of Sir Creswell Creswell in 
Keats v. Keats and Montezuma (1859), 1 Swabey & Tristram 
334, at p. 346, viz.: ‘I have come to the conclusion that 
condonation means a blotting out of the offence imputed, 
so as to restore the offending party to the same position he 
or she occupied before the offence was committed.” Also, 


in Crocker v. Crocker [1921] P. 25, Lord Sterndale stated that 
there must be not only forgiveness, but also restoration. 
He (his lordship) was satisfied in the present case that the 
petitioner had forgiven the respondent, but difficulty arose 
on the question as to restoration of the respondent to the 
position which the respondent occupied before the commission 
In earlier days when the matter fell to be 


of the offence. 





considered the question of restoration admitted in apparently 
every case of a simple taste. People who sought the remedy 
of divorce all possessed at least one residence, and the test 
was: had the offending party been taken back into the 
residence of the forgiving party? But now people of all 
conditions and ranks of life came to the court, and many 
were compelled to live, for long spaces at any rate, in different 
houses. The respondent was acting as locum tenens in another 
doctor’s house, and the petitioner joined the respondent there 
after forgiving him. The respondent might have gone into 
lodgings with the petitioner, but it would have been no doubt 
an added expense, and there might have been powerful 
reasons against it. In modern times the simple test : did they 
go back under the same roof, was not conclusive. All the 
circumstances must be looked at, and in the present case, 
he (his lordship) could not escape from the conclusion that 
the petitioner had condoned the respondent’s adultery. The 
petition therefore failed. 

CounseL: Holroyd Pearce, for the petitioner; R. J. A. 
Temple, for the respondent. 

Soricrrors: Maude & Tunnicliffe, for Stabler, Kesteven 
and Co., Sheffield ; Collyer-Bristow & Co., for Ashington and 
Denton, Sheffield. 


[Reported by J. F. CompToN-MILLER, Esq., Barrister-at-Law.] 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Aldridge Urban District Council Bill. 
Read Third Time. 
Architects Registration Bill. 
Read Second Time. 
Blackpool Improvement Bill. 
Royal Asssent. [26th May. 
Bournemouth Corporation (Trolley Vehicles) Order Confirma- 
tion Bill. 
Royal Assent. 
Bristol Corporation Bill. 
Read Third Time. 
Coal Bill. 
In Committee. 
Crewe Corporation Bill. 
Read Third Time. 
East Lothian Water Order Confirmation Bill. 


[26th May. 


[3lst May. 


[26th May. 
[3lst May. 
[30th May. 
[3lst May. 


Considered on Report. [3lst May. 
Evidence Bill. 
Royal Assent. [26th May. 


Forfar Corporation Water Order Confirmation Bill. 
Royal Assent. [26th May. 
Housing (Rural Workers) Amendment Bill. 
Read Second Time. [3lst May. 
Increase of Rent and Mortgage Interest (Restrictions) Bill. 
Royal Assent. [26th May. 
Inheritance (Family Provision) Bill. 
Read Second Time. [3lst May. 
Irvine and District Water Board Order Confirmation Bill. 
Royal Assent. [26th May. 
Irwell Valley Water Board Bill. 
Reported, with Amendments. 
London and North Eastern Railway Bill. 
Read First Time. [3lst May. 
London County Council (Tunnel and Improvements) Bill. 
Read First Time. [3lst May. 
London Midland and Scottish Railway Bill. 
Read Third Time. [26th May. 
Middlesex County Council (General Powers) Bill. 
Read Third Time. [3lst May. 
Newcastle and Gateshead Waterworks Bill. 
Read First Time. 
Ossett Corporation Bill. 
Read First Time. 

Patents, etc. (International Conventions) Bill. 
Royal Assent. [26th May. 
Poor’s Allotment in Hanwell Charity Scheme Confirmation 

Bill. 
Royal Assent. 
Radcliffe Farnworth and District Gas Bill. 
Read Third Time. 


[25th May. 


[30th May. 


[30th May. 


[26th May. 
[3lst May. 
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Road Haulage Wages (No. 2) Bill. 


Read First Time. [30th May. 


Romford Gas Bill. 


Read Third Time. [31st May. 


Royal Sheffield Infirmary and Hospital Bill. 


Commons’ Amendments agreed to. [31st May. 


Scottish Land Court Bill. 


Reported, without Amendment. [31st May. 
Shropshire Worcestershire and Staffordshire Electric Power 


(Consolidation) Bill. 


Read Third Time. [81st May. 


Southern Railway Bill. 


Read First Time. [80th May. 


Street Playgrounds Bill. 


In Committee. [31st May. 


War Department Property Bill. 


Read First Time. [31st May. 


Warrington Corporation Water Bill. 


Read Third Time. [26th May. 


West Surrey Water Bill. 


Commons’ Amendment agreed to. [31st May. 


Workmen’s Compensation (Amendment) Bill. 


Royal Assent. [26th May. 


Young Persons (Employment) Bill. 


Read First Time. [26th May. 


House of Commons. 
Agricultural Marketing Bill. 


Withdrawn. [81st May. 
Air Navigation (Financial Provisions) Bill. 

Read Third Time. [31st May. 
Aldridge Urban District Council Bill. 

Lords Amendments agreed to. [30th May. 
Bangor Corporation Bill. 

Lords Amendments agreed to. [ist June. 
Blackburn Corporation Bill. 

Read Second Time. [26th May. 
Brighton Corporation (Transport) Bill. 

Amendments considered. [30th May. 
Bristol Corporation Bill. 

Read First Time. [31st May. 
Brixham Gas and Electricity Bill. 

Lords Amendments agreed to. [80th May. 
Chimney Sweepers Acts (Repeal) Bill. 

Read Second Time. : [31st May. 
Cowes Urban District Council Bill. 

Reported, with Amendments. [26th May. 
Derwent Valley Water Board Bill. 

Read Third Time. [31st May. 
Dumbarton Burgh (Water) Provisional Order Bill. 

Read First Time. [8lst’May. 
East Lothian Water Order Confirmation Bill. 

Read Third Time. [26th May. 
Essential Commodities Reserves Bill. 

Read First Time. [26th May. 
Finance Bill. 

Read Second Time. [26th May. 
Food and Drugs Bill. 

Reported. [81st May. 
Housing (Rural Cottages Protection) Bill. 

Read First Time. [31st May. 
Imperial Telegraphs Bill. 

Read Second Time. [30th May. 
Infanticide Bill. 

Read Second Time. [3lst May. 
Lee Conservancy Bill. 

Amendments considered. [ist June. 
Lee Conservancy Catchment Board Bill. 

Amendments considered. [30th May. 
London and North Eastern Railway Bill. 

Read Third Time. [30th May. 
London County Council (General Powers) Bill. 

Reported, with Amendments. [26th May. 
Lendon County Council (Money) Bill. 

Read Third Time. [31st May. 
London County Council (Tunnel and Improvements) Bill. 

Read Third Time. [30th May. 
London Midland and Scottish Railway Bill. 

Lords Amendments agreed to. [30th May. 
Manchester Corporation Bill. 

Reported, with Amendments. [26th May. 
Mental Deficiency Bill. 

Read Second Time. [30th May. 
Middlesex County Council (General Powers) Bill. 

Read First Time. [31st May. 


Ministry of Health Provisional Order (Calne Water) Bill. 
Read Second Time. [Ist June. 


Ministry of Health Provisional Order (Cholderton and District 
Water) Bill. 


Read Second Time. [ist June. 
Ministry of Health Provisional Order (Torquay) Bill. 

Read Second Time. [lst June. 
Naval Discipline (Amendment) Bill. 

Read First Time. [3lst May. 
Newcastle and Gateshead Waterworks Bill. 

Read Third Time. [26th May. 
Nottingham Corporation Bill. 

Read Second Time. [80th May. 
Nursing Homes Registration (Scotland) Bill. 

Reported, with Amendments. [8lst May. 
Ossett Corporation Bill. 

Read Third Time. [26th May. 
Pier and Harbour Provisional Order (Clacton-on-Sea) Bill. 

Read Second Time. [ist June. 
Plymouth Extension Bill. 

Reported, with Amendments. fist June. 
Public Meeting Act (1908) Amendment Bill. 

Withdrawn. [Slst May. 
Rickmansworth and Uxbridge Valley Water Bill. 

Reported, with Amendments. [31st May. 
Road Haulage Wages (No. 2) Bill. 

Read Third Time. 27th May. 
Royal Sheffield Infirmary and Hospital Bill. 

Read Third Time. [80th May. 
Sea Fish Industry Bill. 

Lords Amendments agreed to. [30th May. 
Shops (Sunday Trading Restriction) Act (1936) Amendment 

Bill. 
Read First Time. [lst June. 


Shropshire, Worcestershire and Staffordshire Electric Power 
(Consolidation) Bill. 


Read First Time. [3lst May. 
Southern Railway Bill. 

Read Third Time [26th May. 
Stockton-on-Tees Corporation Bill. 

Read Second Time. [80th May. 
Wakefield Corporation Bill. 

Reported, with Amendments. [27th May. 
Warrington Corporation Water Bill. 

Read First Time. [26th May. 
Wear Navigation and Sunderland Dock Bill. 

Read Second Time. [30th May. 


West Hartlepool Corporation (Trolley Vehicles) Provisional 
Order Bill. 


Read First Time. [3ist May. 
West Surrey Water Bill. 

Read Third Time. [26th May. 
West Thurrock Estate Bill. 

Read Second Time. [30th May. 


Questions to Ministers. 
SOLICITORS (PROSECUTIONS FOR FRAUD). 


Mr. Emery asked the Attorney+General how many solicitors 
were convicted in the criminal courts of fraudulent conversion 
of clients’ property for the two separate periods June, 1931. 
to December, 1934, and January, 1935, to June, 1938. 

THE ATTORNEY-GENERAL: I have made inquiries and am 
informed that between the Ist June, 1931, and the 31st 
December, 1934, thirty-three solicitors were convicted in the 
criminal courts of fraudulent conversion; and during the 
period from the Ist January, 1935, to the Ist June, 1988, 
twenty-three solicitors were convicted in the criminal courts 
of fraudulent conversion. [Ist June. 








Rules and Orders. 


ORDER IN COUNCIL AMENDING ORDER IN COUNCIL APPLYING 
SECTION 35 OF THE SoLicirors Act, 1932 (22 & 23 Gro. 5, 
c. 37) TO THE UNION OF SOUTH AFRICA. 

At the Court at Buckingham Palace, the 6th day of May, 1938. 

Present, ; 
The King’s Most Excellent Majesty in Council. 
Whereas by an Order in Council dated the 14th day of 

January, 1919* (hereinafter called the Principal Order) the 

Colonial Solicitors Act, 1900T, was applied to the Supreme 

Court of South Africa and the local divisions thereof and to the 

Union of South Africa in respect of England, Scotland and 

Ireland : 





* S.R. & O, 1919 (No. 67) IT, p. 462, + 63 & 64 Vict, c, 14. 
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And whereas by virtue of the Solicitors Act, 1932, which 
repealed the Colonial Solicitors Act, 1900, the Principal Order 
is to be treated as an Order under or for the purposes of 
section 35 of the said Act of 1932: 

And whereas it is expedient to amend the Principal Order as 
hereinafter provided : 

Now, therefore, His Majesty in pursuance of section 35 
of the Solicitors Act, 1932, and in execution of the powers 
thereby in His Majesty vested is pleased, by and with the 
advice of His Privy Council, to order, and it is hereby ordered 
as follows :— 

1. Where application for admission to be a solicitor of the 
Supreme Court in England is made by an attorney of the 
Supreme Court of South Africa the following provisions shall 
take effect and any provisions inconsistent therewith contained 
in the Principal Order shall cease to apply in respect of any 
such applicant. 

2. The application by an attorney of the Supreme Court 
of South Africa for admission to be a solicitor in England 
shall be made by petition to the Registrar of Solicitors, and, 
if the Registrar is satisfied that the applicant has complied 
with the requirements of clauses (1) and (2) of the Principal 
Order, he shall be required to undergo the Final Examination 
in Law and the Examination in Trust Accounts and Book- 
keeping for applicants for admission in England prescribed by 
the Solicitors Act, 1932, and the Regulations in force there- 
under, and on the Master of the Rolls being satisfied by a 
certificate under the hand of the Registrar that the applicant 
has complied with the provisions of section 35 of the Solicitors 
Act, 1932, and of the said clauses of the Principal Order, and 
of this Order, and has duly passed the said Examinations, then 
and not otherwise the Master of the Rolls shall cause him to 
be admitted a solicitor and his name to be enrolled on the 
Roll of Solicitors, which Admission shall be stamped with 
the stamps required in the case of admission in England by 
clause (7) of the Principal Order. 

3. The following fees shall be paid in England to The Law 
Society on application by an attorney of the Supreme Court 
of South Africa :— 


£ s. d 
Law Examination Fees, viz. : 
Final Examination .. i te es 10 10 O 
Trust Accounts and Bookkeeping Examin- 
ation so a — om i 5 0 0 
Before entering his name on the Roll of 
Solicitors ee ve = = . 5 0 0 
M. P. A. Hankey. 





THE RATING AND VALUATION AcTs (LONDON PASSENGER 
TRANSPORT VALUATION ROLL) RULES, 1938, dated May 10, 


1938, made by the Minister of Health under section 58 of 


the Rating and Valuation Act, 1925 (15 & 16 Geo. 5. c. 90), 
for prescribing (a) the form of the London Passenger Trans- 
port Valuation Roll to be used for the purposes of the Railways 
(Valuation for Rating) Act, 1930 (20 & 21 Geo. 5. c. 24), 
as adapted and modified in its application to the London 
Passenger Transport Board by the London Passenger Trans- 


port (Valuation for Rating) Scheme, 1935, made under 


section 92 (3) of the London Passenger Transport Act, 1933 
(23 & 24 Geo. 5. c. 
Health in the London Passenger Transport (Valuation for 
Rating) Order, 1935, and (b) other matters in connection 
therewith. [S. R. & O., 1938, No. 514. Price 3d. net.] 








% . > 
Societies. 
The Law Association. 
ANNUAL GENERAL COURT. 

The Law Association, for the benefit of widows and families 
of solicitors in the metropolis and vicinity, held its one 
hundred and twenty-first annual general court on the 30th 
May at 60, Carey Street, with the President, Lord 
Blanesburgh, G.B.E., in the chair. The other members and 
solicitors present included Mr. John Venning and Mr. G. D. 
Hugh-Jones (Treasurers), Master Pretor W. Chandler (Trustee), 
Mr. J. C. Brookhouse (Auditor), Mr. E. Evelyn Barron, 
Mr. Guy H. Cholmeley, Mr. E. B. V. Christian, Mr. Arthur E. 
Clarke, Mr. Douglas T. Garrett, Mr. W. Alan Gillett, Mr. Ernest 
Goddard, Mr. C. D. Medley, Mr. Frank S. Pritchard, and 
Mr. William Winterbotham (Directors), Mr. W. H. Brightman, 
The Rt. Hon. E. Leslie Burgin, LL.D., M.P., Mr. Edward L, 
Burgin, Mr. H. L. Dinwiddy, Mr. T. L. Dinwiddy, Mr. L. O. 
Eagleton, Mr. G. C. L. Fry, Mr. Charles N. T. Jeffreys, 
Mr, A, F, King-Stephens, Mr. L, L. M, Marsden, Mr, R. L, 


14), and approved by the Minister of 





Nares, Mr. A. Vernon Owen, Mr. Sidney A. Pettifer, Mr. C. 
Lawson Smith, Mr. Frank H. Spark, Mr. E. C. Stansbury and 
the Secretary, Mr. Andrew H. Morton. 

In moving the adoption of the annual report and accounts, 
LorD BLANESBURGH said that the first impression produced 
by the report was the serious mortality from which the 
Association had suffered during the past year among its 
officers and members. Sir Roger Gregory had been a great 
friend of all present. He had been vice-president for about 
eight years and had been taken from the Association in 
February. The present meeting could do no more than 
record their sorrow at losing such a great man and a 
distinguished member of the profession. Mr. J. E. W. Rider 
had been treasurer for many years, and the President, before 
he had left the Bar, had known him well as a co-director of 
the Legal and General; it had always been a pleasure to 
meet him week by week and to converse with him afterwards. 
Sir William Fladgate, Sir William Leese and Sir George Fowler 
had been very distinguished members of the Association and 
of the profession. The Association had therefore had a far 
more numerous death roll than it cared to think of. 

Notwithstanding the losses it had suffered, the annual 
subscriptions remained more or less what they had been, and 
the Association had been able during the past year to 
distribute a somewhat larger sum than in the previous year. 
The report mentioned the desirability of subscribers entering 
into a covenant to pay their subscriptions for seven years, 
so that the Association might have the benefit of the income 
tax which would otherwise be payable. If all subscribers 
did this the Association would receive a very substantial 
increase in its income without imposing a heavier burden 
upon its members. Receipts had considerably increased by 
bequests and a donation by the Chairman, and this sum had 
been duly invested. The Association could therefore look 
forward during the next year to the certainty that it would 
not have to reduce its divisible fund. In fact, he hoped that 
by the addition of fresh members and increase of subscribers 
it would have a larger sum for distribution. 

Among the letters from grateful beneficiaries which he had 
received, that which had impressed him most had been 
written by a clever little boy of thirteen or fourteen, and gave 
an account of a holiday which he had been able to enjoy 
because of the grant which had been made to his mother. 
It thrilled one to read of this incident, and many others, 
and to hear of the happiness given to beneficiaries even by 
small sums. It was a great encouragement to give further 
assistance to the Association which did such good work. 

Mr. E. EveELYN BARRON, Chairman of the Board, in 
seconding the motion, remarked that the Board had thought 
it best to invest their legacies as capital. The Association’s 
investments were spread as far as possible. A sum stood at 
present in 44 per cent. Government stock. It would, un- 
fortunately, mature in two years’ time. The Government would 
undoubtedly cease to pay 44 per cent. on that loan, and would 
cut down the rate of interest. It was therefore a wise course to 
replace the income which would be lost. The officers found 
that a time came in the lives of their pensioners when they 
could no longer look after themselves, and it was necessary 
to increase their grants. In some cases, however, they could 
not usefully do this, because the old age pension was reduced 
by the amount of the increase over £91. All workers who had 
tried knew how difficult it was to find anyone who would 
look after a helpless old lady for under two guineas a week. 
He would welcome an amendment of the law of old age 
pensions to provide that a benevolent fund should have the 
power to increase the income of a beneficiary to over £91. He 
did not ask for an increase in the old age pension, for he 
thought that 10s. a week was a fair amount. He merely wished 
to see the abolition of the dogmatic and arbitrary limit of a 
pensioner’s income from other sources. 

When he had resigned from the post of secretary at the end 
of forty years’ service he had much regretted that the 
Association had not yet reached 1,000 members He had 
always hoped that he might see it reach that figure during his 
term of office. The death roll during the last few years had 
been heavy and the war had directly and indirectly made much 
difference. He hoped, however, that more younger members 
would come in. He appealed to his audience, all established 
members of the profession, to interest their junior members 
or articled clerks in the Association. With 120 years of work 
behind it the Association was doing as good and as useful 
work as it had ever done. It owed a debt of gratitude to its 
directors—all busy men—for assisting in its work; and he 
expressed his gratitude as Chairman to them for the help 
they had given him. When the Association, just after the war. 
had celebrated its centenary, he had compiled a short account 
of its founding and formation. The copies were practically 
all gone, but he proposed to revise the whole work and bring 
it up to date and give it to the Association to be used as 
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propaganda. He hoped that this would fulfil his ambition 
of seeing the membership reach a thousand before he died. 

Lord Blanesburgh was_ re-elected Chairman with 
acclamation. 

Mr. Dovua.tas T. GARRETT, in moving the election of 
Vice-Presidents, for the ensuing year, announced that Sir 
Dennis Herbert, K.B.E., had kindly consented to fill the 
vacancy caused by the death of Sir Roger Gregory. Sir 
Dennis was known to all members as not only a distinguished 
member of the profession but a distinguished member of the 
House of Commons, and an extremely nice person. His 
duties as Vice-President would be ornamental rather than 
onerous. He would undoubtedly perform them to admiration. 
Mr. Garrett also proposed the election of Mr. Justice Luxmoore, 
Mr. Justice Macnaghten and Sir John Withers. 

THE SECRETARY, Mr. A. H. Morton, reported that one of the 
Association’s trustees, Sir George Phillips Parker, had become 
incapacitated by ill-health and advancing years. An applica- 
tion would therefore probably have to be made to the court 
to replace him. Mr. Edwin Hanson Freshfield and Master 
Chandler had also offered their resignation as trustees, 
suggesting that the present was a suitable time to elect 
younger men. 

The meeting resolved that these resignations be accepted 
and that if necessary an application be made to the court to 
approve the appointment of three new trustees: Mr. George 
Dudley Colclough, Mr. Harold Marson Farrer and Mr. Leslie 
Ernest Peppiatt. Mr. John Venning was_ re-appointed 
treasurer, and Mr. G. D. Hugh-Jones was elected treasurer in 
place of the later Mr. Rider. 

Mr. VENNING remarked, in thanking the meeting, that 
Mr. Barron had last year indicated two qualifications for a 
treasurer ; that he should live in the neighbourhood of the 
secretary’s office, and he should be available through the whole 
of the long vacation for signing cheques. The new treasurers 
would endeavour to fulfil these requirements. 

Mr. E. L. Burein, M.P., Minister of Transport, then 
proposed a vote of thanks to Lord Blanesburgh for presiding. 
He remarked that members of Parliament were called upon 
to speak on a number of occasions, sometimes entirely for 
pleasure. When, however, they received an invitation from 
certain counties, including Lancashire and Yorkshire, they 
knew that the meeting was designed not only for their enter- 
tainment, but also for their instruction. The present meeting 
must have been a Lancashire or Yorkshire one, because he 
had been told that the conversion loan of 1940 was not 
likely to be renewed at 44 per cent., and that the old age 
pension law required amendment. Every member would 
wish to express the keen pleasure he felt at seeing Lord 
Blanesburgh again in the chair. His Lordship’s appearance 
year after year, when health permitted, meant that the 
Association’s indebtedness was the greater, not that its thanks 
were the more perfunctory. He would not have the President 
believe that the meeting had so mechanised their thanks that 
they put a dot and called it a recurring decimal. He knew 
that Lord Blanesburgh was a great. lover of pictures. It was 
the experience of all mountaineers that the highest peak at 
the end of the valley determined the contour. Lord 
Blanesburgh. the highest peak at the meeting, determined 
its contour and its expression. 

LORD BLANESBURGH, replying, declared that a vote of 
thanks proposed by one so busy as Mr. Burgin could never 
in any sense be regarded as a perfunctory performance. 
The Association had rejoiced in the honour which Mr. Burgin 
had received at the hands of a National Government who, 
while obtuse in other matters, had been acute enough to 
realise merit when they had seen it in him. He had added 
distinction to the profession, and was piloting admirably 
and successfully through a difficult period the difficult work 
of the Ministry of Transport. In thanking him, Lord 
Blanesburgh said, it was no affectation to say that the purely 
honorary position of president of the Association gave him 
more pleasure than any other position he held. 

MontuLy MEETING. 

The monthly meeting of the directors was held on the 
380th May, Mr. Ernest Goddard in the chair. The other 
directors present were: Mr. E. Evelyn Barron, Mr. Guy H. 
Cholmeley, Mr. E. B. V. Christian, Mr. Arthur E. Clarke, 
Mr. Douglas T. Garrett, Mr. W. Alan Gillett, Mr. G. D. 
Hugh-Jones, Mr. Frank S. Pritchard, Mr. John Venning, 
Mr. William Winterbotham and the Secretary, Mr. Andrew 
H. Morton. 

A sum of £1,071 was voted in renewal of allowances to 
pensioners and grants amongst twenty-two applicants and 
other general business transacted. 


Back numbers of the Journal may be obtained from 


The Law Society. 
ANNUAL GENERAL MEETING. 

The Annual General Meeting of the members of The Law 
Society will be held in the Hall of the Society on Friday, 
the 8th July, at 2 p.m. 

The_following are the names of the members of the Council 
retiring by rotation: Mr. Botterell, Mr. Crocker, Mr. Curtis, 
Mr. Foster, Mr. Garrett, Mr. Mainprice, Mr. May, Mr. Norton, 
Sir Reginald Poole, and Mr. Pott. 

So far as is known they will be nominated for re-election. 

There are two other vacancies, one caused by the death 
of the late Sir Roger Gregory, and the other by the resignation 
of Mr. Ingledew. 


The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the Ist June, the President 
(Mr. D. W. Dobson) being in the chair. The Vice-President 
(Mr. E. J. Rendle) proposed the motion: ‘* That this House 
regrets the Government’s handling of the dispute with 
Mexico.”’ Mr. A. D. Russell-Clarke opposed, and Mr. S. R. 
Lewis, Capt. E. E. Ellershaw, Mr. Kenneth Ingram, Mr. P. A° 
Picarde, and Mr. C. E. Depinna also spoke. Mr. Rendle, 
having, with the consent of the President, delegated his right 
of reply, the Hon. Treasurer (Mr. H. Moss) replied. Upon 
division the motion was lost by one vote. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 20th May, 
in the Middle Temple Common Room, the President, Mr. G. E. 
Llewellyn Thomas, in the chair. Mr. W. R. Starkey moved: 
‘* That democracy is responsible for the world chaos of to-day.” 
Mr. F. T. Willey opposed. There also spoke Mr. R. H. Hunt, 
Mr. Walter Stewart, Mr. J. E. Harper, Mr. R. L.. Travers, 
Mr. ©. O. Cummins, Mr. Lewis Sturge (Hon. Treasurer), 
Mr. A. C. Douglas, Mr. M. Morgan Gibbon, Mr. M. N. Cochrane, 
Mr. Norman Edwards (Hon. Secretary), and Mr. Reginald 
Jones. The hon. mover having replied, the house divided, 
and the motion was lost by two votes. 








Legal Notes and News. 
Honours and Appointments. 


The Port of London Authority have appointed Mr. JOHN 
DouGLAS RITCHIE, M.C., to be General Manager of the Port 
of London Authority as from 30th September next, in 
succession to Sir David J. Owen, who retires on pension on 
that date. Mr. Ritchie entered the service of the Port 
Authority as solicitor in 1928, in‘1927 was appointed to the 
joint office of solicitor and secretary, and has been deputy 
general manager since Ist January last. He was admitted 
a solicitor in 1908. 

Mr. DoNALD P. HEATH, Senior Solicitor to the Wolver- 
hampton Corporation, has been appointed Deputy Town 
Clerk of Swindon. Mr. Heath, who was admitted a solicitor 
in 1930, was formerly Assistant Solicitor at Plymouth. 

Mr. EDWARD ADDENBROOKE, B.A. (Oxon), F.R.G.S., 
Assistant and Prosecuting Solicitor, Shrewsbury Corporation, 
has been appointed Deputy Town Clerk to the Borough of 
Gosport. He commenced his Local Government career 
in the Town Cletk’s Office, Shrewsbury, and has successively 
held the appointments of Conveyancing Assistant, and 
Assistant and Prosecuting Solicitor. Mr. Addenbrooke 
was admitted a solicitor in 1935. 

Mr. GEORGE RICHARDSON has been appointed Assistant 
Solicitor to the Carlisle City Council. 


Professional Announcements. 
(2s. per line.) 

Messrs. ALLEN & OVERY announce that they are taking 
into partnership as from the Ist June, 1938, Mr. ALBERT 
WILLIAM MARTIN, who has been associated with the firm 
for some time past. 

THRING, SHELDON & INGRAM of 4 Queen Square, Bath, 
announce that they have taken into partnership BAsIL 
HENRY SHELDON, a son of the senior partner. The name of 





The Manager, 29 /31, Breams Buildings, London, E.C.4. 





the firm will remain unchanged. 
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Notes. 


Sir Charles Bressey was elected president of the Chartered 
Surveyors’ Institution for the ensuing twelve months, in 
succession to Mr. Robert Cobb, of Rochester, at the annual 
meeting held on Monday. 


At the meeting of the Council of the Institute of Chartered 
Accountants on Wednesday, Mr. © G. Palmour (Whinney, 
Smith & Whinney), London, was elected president of the 
Institute for the ensuing year, and Mr. T. Walton (Walton, 
Watts & Co.), Manchester, was elected vice-president. 


An application was made by counsel last Monday, says 
The Times, to Mr. Justice Goddard, sitting as judge of the 
Commercial Court, to have a case transferred to the Com- 
mercial List. Counsel appearing for the other side said that 
he agreed that the case was a suitable one for transfer, and 
he concurred in the application. Mr. Justice Goddard said 
that it was absurd that counsel should be instructed to appear 
on @ simple application for transfer where there was no 
opposition. He was informed that to instruct counsel in 
such a case cost each party £5 16s. 3d., and to increase the 
costs in that way was entirely unnecessary. The solicitors 
could perfectly well make the application. 


In the Divorce Court last week, says The Times, the 
President, referring to divorce cases based on allegations of 
the incurable unsoundness of mind of respondents, said that 
he thought that, when a guardian ad litem was appointed, 
it was most unfortunate that he should not be present at the 
hearing. The guardian ad litem ought to appear in all cases, 
even though he only appeared in person. 


PROBATE, DIVORCE AND ADMIRALTY 


(DIVORCE. ) 
PRACTICE NOTE. 
Where the Registrar refers to the Judge, under Rule 53 
of the Matrimonial Causes Rules, an application for settlement 
of the wife’s property or variation of marriage settlements, 


DIVISION. 


or any question arising therefrom, or, under Rule 54 (1), 
adjourns any such application to the Judge, with a report 


in atta ne one r meng will be in open Court. 

54 (3) to vary the report 
of the Ke Berl ‘he shall serve on the other parties concerned, 
and file, a notice setting out with sufficient particularity the 
variation sought. 

H. F. O. NoRBuRY, 

Senior Registrar. 
27th May, 1938. 


High Court of Justice. 

WHITSUN VACATION, 1938. 

NOTICE. 
There will be no sitting in Court during the 
Vacation. 

During the Whitsun Vacation all Applications * which 
may require to be immediately or promptly heard,’ are to 
be made to the Honourable Mr. Justice StMoNnDs. 

The Honourable Mr. Justice SIMONDs will act as Vacation 
Judge from Saturday, June 4th, 1938 to Monday, June 13th, 
1938, both days inclusive. His Lordship will sit as King’s 
Bench Judge in Chambers in King’s Bench Judge’s Chambers 
on Wednesday, June 8th at half-past 10 o’clock. On other 
days within the above period, applications in urgent matters 
may be made to his Lordship personally or by post. 

When applications are made by post, the brief of counsel 
should be sent to the Judge by post or rail prepaid, accom- 
panied by office copies of the affidavits in support of the 
application, and also by a minute, on a se parate 
paper, signed by Counsel, of the order he may consider the 


Whitsun 


applicant entitled to, and also an envelope, sufficiently 
stamped, capable of receiving the papers, addressed as 


follows :—‘‘ Chancery Official Letter: To the 


Vacation, Chancery Registrars’ 


Registrar in 


Justice, London, W.C.2.”’ 

The papers sent to the Judge will be returned to the 
Registrar. 

The address of the Vacation Judge can be obtained on 


application at the Chancery Registrar’s Chambers, Room 136, 
Royal Courts of Justice. 
Chancery Registrar’s Chambers, 
Royal Courts of Justice, 
June, 1938. 


sheet of 


Chambers, Royal Courts of 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 9th June 1938. 





~~ | Middle | Flat |} Approxi- 
wi eS | Rt Mee 
—" 1938. a. leodemnptcn 
ENGLISH GOVERNMENT eee £04.14 244 
Consols 4% 1957 or after : 312 1\'|3 4 4 
Consols 24% .. ‘ " 5a50 744xd)3 7 1 os 
War Loan 34% 1952 or after JD) 101 | 3 811/13 7 1 
Funding 4% Loan 1960-90 ... MN) 1133 | 310 8/3 3 1 
Funding 39, Loan 1959-69 ... .. AO} 9883/3 011);3 1 6 
Funding 23% Loan 1952-57 ... . JD 9 |217 4/3 0 6 
Funding 24% Loan 1956-61 ... <<: 215 3/3 17 
Victory 4% Loan Av. life 22 years... MS) 111 (312 1)3 5 9 
Conversion 5% Loan 1944-64 MN; 113 | 4 8 1/2 6 8 
Conversion 44% Loan 1940-44 JJ 1044xd 4 6 1/52 5 0 
Conversion 34% Loan 1961 or after AO!| 102 |3 8 8/3 7 6 
Conversion 3% Loan 1948-53 .. MS 1023218 6) 2 13 11 
Conversion 24% Loan 1944-49 ; AO} 993 210 3/211 0 
Local Loans 30, Stock 1912 or after JAJO 87jxd 3 8 4) — 
Bank Stock ... . AO) 3393 310 8) — 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after = JJ 82$xd 3 6 8) — 
Guaranteed 3% Stock < (Irish Land } 

Acts) 1939 or “after .. — .. JJ) 88$xd3 710) — 
India 44% 1950-55... . MN 1124/4 0 0\)3 4 6 
India 34% 1931 or after . JAJO! 92xd 316 1) — 
India 3% 1948 or after - . JAJO) 79xd) 3 15 11 |= 
Sudan 44% 1939-73 Av. life 27 years FA 1093 4 2 2/318 5 
Sudan 4% 1974 Red. in part after 1950 MN 109} 313 1/3 010 
Tanganyika 4% Guaranteed 1951-71 FA 110 (312 9/3 1 1 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ) 106xd 4 4 11 | 2 12 11 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA} 938 |213 9 | 3 0 2 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ| 103xd' 3 17 8'315 2 
Australia (Commonw’th) 3% 1955-58 AO) 88 .3 8 2/317 6 
*Canada 4% 1953-58 . MS 109 |313 5|3 4 7 
*Natal 3% 1929-49 ... = _ JJ| 100xd 3 0 0/3 0 0 
New South Wales 34% 1930-50 on JJ| 96xd) 3 12 11 3 18 6 
New Zealand 3% 1945 =... =... ~+4AO| 92 3 5 3/471 
Nigeria 4% 1963 _ a .. AO!) 108 314 1/310 3 
Queensland 34% 1950-70... ous JJ) 96xd 31211)3 14 4 
*South Africa 34% 1953-73 ... see JD 102 3 8 8 | 3 6 7 
Victoria 34% 1929-49 .. « AO) 97 |312 2 | 3 16 10 
CORPORATION STOCKS 
Birmingham 3% 1947 or after eee JJ) 86x4)3 9 9 | — 
Croydon 3% 1940-60 .. AO) 9 |3 3 2/3 6 6 
* Essex County 34% 1952- 72. .. JD 1038xd 3 8 0/}3 410 
Leeds 3% 1927 or after JI 8 3 9 9 -- 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO| 99xd/ 3 10 8 _— 
London County 24% Consolidated 

Stock after 1920 at option of Corp. MJSD. 714 |3 911 — 
London County 3% Consolidated 

Stock after 1920 at option of Corp. a 8 _310 7 — 
Manchester 3% 1941 or ee ie 8 3 9 9 _— 
Metropolitan Consd. 24% 1920-49 ... MISD 974 (211 3/215 3 
Metropolitan Water aha 3% “A” 

1963-2003... .. AO!) 87/3 8 7);3 9 9 

Do. do. 3% “B” 1934-2003 . MS; 89 |3 7 5/3 8 5 

Do. do. 3% “ E ” 1953-73 JJ; 97 |3 110)3 210 
*Middlesex County Council 4% 1952-72 MN 107 314 9/3 7 3 
* Do. do. 44% 1950-70... , MN/ 112 |4 0 4/3 5 5 
Nottingham 3% Irredeemable . MN 86 §3 9 9 | _ 
Sheffield Corp. 34% 1968... . JdJ/ 103 |3 8 0/3 610 
ENGLISH RAILWAY DEBENTURE AND | | 

PREFERENCE STOCKS | 
Gt. Western Rly. 4% Debenture ... JJ| 108 |314 1) — 
Gt. Western Rly. 44% Debenture ... JJ) 117/316 7) — 
Gt. Western Rly. 5% Debenture ... JJ) 1294 |317 3) — 
Gt. Western Rly. 5% Rent Charge... FA 127/318 5! — 
Gt. Western Rly. 5% Cons. Guaranteed MA) 1264 319 1) — 
Gt. Western Riy. 5% Preference MA) 1133/4 8 1/ — 
Southern Rly. 4% Debenture ane JJ 106 |315 6; — 
Southern Rly. 4% Red. Deb. 1962-67 JJ) 108 | 313 9|3 9 5 
Southern Rly. 5% Guaranteed .. MA) 1264/;319 1); — 
Southern Rly. 5°% Preference - MA) 100$\/411 4) — 


* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date 








